TOWN AND COUNTRY PLANNING ACT 1990

STANSTED AIRPORT

STANSTED GENERATION 1

PLANNING APPEAL

_______________________________

CLOSING SUBMISSIONS

ON BEHALF OF

BAA LIMITED AND

STANSTED AIRPORT LIMITED
_______________________________

INTRODUCTION

Overview
1. These are the Closing Submissions of BAA Limited and Stansted Airport Limited (hereinafter referred to as BAA).

2. In our opening submissions to this inquiry we said that Stansted Airport was a major piece of the UK’s transport infrastructure of acknowledged national strategic importance. Nothing that has occurred since the start of this inquiry has cast any doubt on that point. It also needs to be recognised that the present planning appeal is considering a proposal to allow the airport to meet the rising demand for air travel from millions of UK residents and overseas visitors. 
3. As we also said in our opening submissions, infrastructure projects are often controversial, but it is the function of the planning system to balance the economic, social and other benefits of infrastructure projects against their local environmental impacts; that balance must be undertaken within the context of policy. This inquiry has been no different in that respect. 

4. Where this inquiry has been fortunate, however, is in the detailed, specific and up to date policy framework that has been set by Government in the Air Transport White Paper (ATWP). In a context where Government has decided, as a matter of national policy, that there is “an urgent need for additional runway capacity in the South East” it would be wholly irresponsible and, indeed, unsustainable not to make “best use of the existing runways” in the South East [CD/87 p.13]. That is why Government has identified it as a “first priority”.

5. In that context it might be thought surprising that, at its 29 November 2006 Development Control Committee meeting, Uttlesford District Council (UDC) could properly have refused planning permission for the G1 development on no less than 9 grounds. That decision is rather less surprising, however, when one understands that no fewer than 10 of the 14 Councillors who took that decision were former members of Stop Stansted Expansion (SSE); an organisation that, as its name might suggest, is implacably opposed to BAA’s G1 development. Indeed, the circumstances of the 29 November 2006 decision become even more regrettable when one understands that those Councillors were only ‘former’ SSE members because they had apparently been given confidential legal advice to resign their SSE membership before taking the G1 planning decision [BAA/27]. That did not, however, stop several of them rejoining that organisation after refusing BAA’s planning application [BAA/27] and then taking part in the September 2007 Development Control Committee decision [CD/35.1] to reject BAA’s mitigation package. In such circumstances, it is difficult to understand how the Council could have struck a fair and reasonable balance on the very important planning issues before them on this nationally important infrastructure project.
6. It does need to be understood, however, that whilst considerable weight should be attached to national air transport policies in the overall planning balance, that does not mean that any decision on BAA’s application has effectively been predetermined; it has not. That much is made clear in the ATWP itself, and it has never been any part of BAA’s case to suggest otherwise. The broader perspective provided by national policy is, however, important and the local impacts of the proposed development must be seen within that context.

7. It is also important to appreciate that the likely impacts of the proposed development that have been identified, do not give rise to any overall inconsistency with the development plan. The proposed development is consistent with the development plan for the purposes of section 38(6) of the Planning and Compulsory Purchase Act 2004 (the 2004 Act) [CD/301], and the presumption is, therefore, in favour of granting planning permission. The proposed development is also consistent with the emerging Regional Spatial Strategy (RSS), which endorses and reflects national policy in the ATWP and is soon to become part of the development plan itself. Indeed, the emerging RSS relies on the expansion of Stansted Airport to fulfil its own economic strategy.

8. At the outset of this inquiry we said that the real question is whether the environmental impacts of the development – as controlled and mitigated by conditions and obligations – would be sufficient to outweigh clear Government policy and the economic, social and other benefits it has identified.  In the light of the evidence that this inquiry has heard, it is clear that they are not.

Abbreviations

9. In accordance with the Inspector’s note of 19 July 2007, we have used established abbreviations and acronyms where appropriate in these Closing Submissions, giving the relevant term in full on the first occasion it is used.  For ease of reference, however, a list of all abbreviations that we have used is provided as Appendix 1.

Hierarchy of headings and sub-headings used

10. These Closing Submissions have adopted a hierarchy of headings and sub-headings as follows:

HEADING

Sub-heading

Further subheading

Further sub-heading

Further sub-heading

· Yet another further subheading
Transcripts

11. These Closing Submissions do make numerous cross-references to the transcripts [CD/700] in support of the points made. So far as BAA is aware none of the passages on which it has relied includes any material error in transcription. In so far as any other party challenges the material accuracy of any transcript reference on which BAA relies, then the Inspectors will have to form a judgement based on their own notes and recollection. Similarly in relation to days where there is no transcript, in so far as any other party challenges the material accuracy of BAA’s notes and/or recollection of what was said, then again the Inspectors will have to form a judgement based on their own notes and recollection.
12. In relation to the Closing Submissions of all parties it is important to check that submissions about what was said by a witness are properly references and checked. BAA certainly expects that of its own submissions.
DESCRIPTION OF PROPOSALS

13. What BAA calls the Generation 1 (or G1) application, has been submitted under section 73 of the Town and Country Planning Act 1990 (“the 1990 Act”).  It seeks planning permission for the same physical development as that permitted by UDC in May 2003 (reference UTT/1000/01/OP) (“the 2003 permission”), subject to the replacement of the limitations contained in Conditions ATM1 and MPPA1 imposed on that permission. 

14. Section 73(2) of the 1990 Act provides that, in determining this appeal, the decision maker shall consider:

“only the question of the conditions subject to which planning permission should be granted” 
15. It is proposed that the limit in Condition ATM1 be changed from 241,000 Air Transport Movements (“ATMs”) per annum (including up to 22,500 Cargo Air Transport Movements (“CATMs”)), to a limit of 264,000 ATMs of which not more than 243,500 could be Passenger Air Transport Movements (“PATMs”) and not more than 20,500 could be CATMs.

16. It is also now proposed that Condition MPPA1 should be replaced by a new condition, limiting the passenger throughput at the airport to about 35 mppa. That might be achieved by simply replacing the number 25 in the existing condition MPPA1 with the number 35.  BAA did not draft the existing condition, however, and has suggested an alternative form of words which focuses on the scheduling of passenger throughput. The suggested alternative draft reads:

“The scheduling of aircraft take off and landing slots at the airport, as undertaken in accordance with the Slot Regulations (Council Regulation ECC No. 95/93 as amended by Regulation EC No. 793/2004 and its successors), shall be undertaken so as to correspond to a passenger throughput of not more that 35 mppa.”
17. BAA recognises that its principal environmental impact assessment has been based on its ‘most likely’ view that Stansted would have a throughput of about 35 mppa in 2014/15 (or slightly later). For that reason, as was made clear in CD/507, BAA has offered a 35 mppa condition so that the effects of granting planning permission for G1 would be those assessed in the ES.  It is not accepted, however, that 35 mppa represents any limit of environmental acceptability. In its evidence BAA has examined a range of sensitivity tests around its 35 mppa case but, in circumstances where it is offering a 35 mppa condition, it rejects the position of some objectors that this inquiry should have considered the environmental impacts of a 40, 45 or 50 mppa airport.
18. SSE and some other objectors have sought to examine what they predict to be the likely consequences of throughputs in excess of 35 mppa.  BAA does not accept those predictions, but it is simply not necessary to debate these matters in circumstances where:
i. the need for a condition limiting throughput is not seriously disputed by any of the main parties;
ii. no party to the inquiry is seeking to argue that the limit should be in excess of 35 mppa – the only issue being whether it should be 25 mppa (UDC, SSE), 30 mppa (ACC) or 35 mppa (BAA); and

iii. there is no apparent dispute as to the reason advanced by BAA for why such a condition is needed, namely that 35 mppa is the level of throughput which has been assessed in the ES as the likely result of the grant of planning permission.
19. Whilst UDC and BAA have not agreed the wording of any revised MPPA1 condition, it is fair to record that they are agreed that it is possible to draft an appropriate condition [CD/518]. The positions of the two parties on the two alternative formulations set out in CD/446 were explained during the conditions and obligations session on 5 October 2007.  As we explained, either formulation could be imposed, though BAA considers that its preferred condition has the advantage of being directed towards the scheduling of aircraft.  By contrast, UDC’s preferred formulation appears to be directed towards passengers themselves.  BAA is mindful, of course, that ultimately the formulation of any condition will be a matter for the Inspector and the Secretaries of State.

20. The Generation 1 application also provides an opportunity for additional conditions to be imposed, and for other existing conditions to be amended as appropriate (Section 73(2)(a) of the 1990 Act).  In the proofs of evidence submitted on its behalf, BAA has identified where it considers that additional controls and/or mitigation measures are justified.  In many cases these would take the form of new or revised conditions, others will be reflected in the revised section 106 obligation.  BAA has sought agreement with UDC on those additional controls and mitigation measures and this was discussed during the conditions and onligations sessions of the inquiry.

21. Planning permission has not been sought for any additional physical developments or facilities that do not currently benefit from planning permission.  Where it is considered that additional facilities, which do not currently have planning permission, may be brought forward in due course as the airport continues to grow, these have been identified in the documents submitted in support of the application, and taken into account in assessing the environmental impacts associated with the proposed development [CD/4 pages 1-2, paragraphs 1.1.8-1.1.9].

The 25 mppa case

22. The 25 mppa case represents the Airport as it is expected to have developed by 2014/15 if it remained subject to the existing conditions MPPA1 and ATM1.  The facility and throughput assumptions underlying the 25 mppa case are set out in CD/4 sections 6.3 and 7.2 and at Appendix A4 (Proposed Airport Layout Plan).
The 35 mppa case
23. The 35 mppa case represents the Airport as it is expected to develop if the appeal is allowed and planning permission is granted for conditions MPPA1 and ATM1 to be varied as sought.  The proposed development would enable the airport to grow to handle 264,000 ATMs and to serve about 35 mppa from the existing runway.  The facility and throughput assumptions underlying the 35 mppa case are set out in CD/4 and Appendix A4 (Proposed Airport Layout Plan).
Application documents
24. The agreed list of application plans, drawings and documents is set out in the Statement of Common Ground (“SoCG”) [BAA/20] at section 3.2, pages 20-21.
ENVIRONMENTAL STATEMENT
Introduction

25. The application was accompanied by a sixteen volume Environmental Statement (“ES”), which assessed both the physical and operational impacts of the proposed development.  

26. Volume 1 of the ES [CD/4] provides a site description, details of the project background, forecast and facility information/assumptions, a description of the approach that has been adopted for the process of environmental impact assessment, the consideration of alternatives, the planning policy context for the consideration of the proposed development, and a summary of the contents of the technical reports in Volumes 2 to 16.  

27. Volumes 2 to 16 [CD/5-19] comprise the separate technical reports for the specialist topics necessary to assess those aspects of the environment likely to be affected by the proposed development, and a consideration of the likely significant effects it would have on the environment.  

28. Where potentially significant effects on the environment are predicted, the technical reports also include a description of the measures envisaged to prevent, reduce and where possible offset those effects.

29. There is also a non-technical summary [CD/3].

The regulation 19 request

30. In a letter dated 15 September 2006 [CD/37], UDC asked for further information under regulation 19 of the Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999 (“the EIA Regulations 1999”).  There were three Schedules, A, B, and C, and only Schedule A comprised the regulation 19 request.  Schedules B and C were various items that UDC considered potentially useful but not necessary
.

31. BAA responded to that request on 27 September 2006 [CD/22].  

32. The application had been registered as valid, and no further regulation 19 requests were made by UDC in advance of its decision on the application.

The reasons for refusal

33. The reasons for refusal did not include any allegation that the ES was invalid.  There were three reasons for refusal which spoke about wanting a further document or assessment: reasons for refusal 2 and 3 which related to the absence of a quality of life assessment, and reason for refusal 4 which referred to air quality data.

34. UDC’s Director of Development claimed, however, that planning permission was not refused because of the lack of a quality of life assessment
, and UDC’s nature conservation witness accepted in cross-examination that insufficiency of data did not underlie English Nature’s concerns on air quality
.  UDC’s planning witness also confirmed that there is no other reason for refusal which suggests that the ES is in any way inadequate
. 

The role of the Inspector

35. Regulation 19 of the EIA Regulations 1999 provides, inter alia, that where an Inspector is dealing with an appeal where there is an ES, and he considers that the ES should contain additional information in order to be an ES, he shall notify the appellant in writing accordingly, and the appellant shall provide that additional information.

36. The Inspector has exercised that power on two occasions in relation to this appeal [CD/501 and CD/565], first to request the TA Addendum (“TAA”) [CD/14.1], and subsequently to request the TA Addendum Update and Sensitivity Tests (“TAAU”) [CD/14.2].  In both cases the request was made in response to an invitation by BAA [CD/500 and CD/563].

37. UDC has not suggested to the Inspector that he should make an additional request under regulation 19, presumably because no such request was considered necessary.

Criticisms of the ES

38. Other parties have made criticisms of various aspects of the assessment set out in the ES with which they disagree, but none of those criticisms provide any proper basis for concluding that the ES is invalid.  The criticisms are not well-founded, and we address the more significant of them where they arise in the main body of these Closing Submissions.   

39. In any event, the implications of such criticisms must be considered in their proper legal context.  In R (Bedford & Clare) v. Islington LBC and Arsenal FC [2003] Env. LR 22 463, Ouseley J. stressed that the mere fact that the contents of an ES may be controversial is not enough to invalidate it:

“Whilst one should not be over-impressed by the volume or weight of documents – and even very lengthy documents can omit significant factors – I confess to approaching [counsel for the claimant’s] submissions with a degree of doubt as to whether the deficiencies to which he drew attention could be such as to mean that Islington could not reasonably regard the material as constituting an Environmental Statement.  It is inevitable that those who are opposed to the development will disagree with, and criticise, the appraisal, and find topics which matter to them or which can be said to matter, which have been omitted or to some minds inadequately dealt with.  Some or all of the criticism may have force on the planning merits.  But that does not come close to showing that there is an error of law on the local planning authority’s part in treating the document as an Environmental Statement or that there was a breach of the duty in Regulation 3(2) on the local authority’s part in granting planning permission on the basis of that Environmental Statement.”
 (emphasis added)

40. What is required is an assessment of the “likely significant effects of the development on the environment” (Schedule 4 to the EIA Regulations 1999).  The meaning of those words was considered by Sullivan J. in R v. Rochdale MBC, ex parte Milne (No. 2) [2001] Env. LR 22 406:

“… [T]he environmental statement does not have to describe every environmental effect, however minor, but only the “main effects” or “likely significant effects”.  It is not difficult to see why this should be so.  An environmental statement that attempted to describe every environmental effect of the kind of major projects where assessment is required would be so voluminous that there would be a real danger of the public during consultation, and the local planning authority in determining the application, “losing the wood for the trees”.  What is “significant” has to be considered in the context of the kinds of development that are included in Schedules 1 and 2.  Details of landscaping in an application for outline planning permission may be “significant” from the point of view of neighbouring householders, and thus subject to reserved matters approval, but they are not likely to have “a significant effect on the environment” in the context of the assessment regulations.”

Conclusions

41. The ES which accompanied the application, together with the further information supplied pursuant to the regulation 19 requests, satisfies the relevant requirements of the EIA Regulations 1999 and provides a thorough and comprehensive assessment of the likely significant effects of the proposed development.
PLANNING HISTORY

Airports Inquiries 1981-83

42. The Airports inquiries 1981 – 1983 considered, inter alia, an application by the then British Airports Authority for:-

"The expansion of Stansted Airport by the provision of a new passenger terminal complex with a capacity of about15 mppa east of the existing runway, cargo handling and general aviation facilities, hotel accommodation, taxiways (including the widening of a proposed taxiway to be used as an emergency runway), associated facilities (including infrastructure for aircraft maintenance and other tenants' developments) and related road access."

43. The decision letter of the 5th June 1985 from the Departments of the Environment and Transport is CD/31.2 and the Inspector's report is CD/31.1.  Planning permission was granted, and conditions were imposed which required the development to be phased.  Reserved matters in relation to the first and second phases were approved in 1987 (Phase 1 approval) and 1999 (Phase 2 approval).  Condition No. 8 required application for approval of the details of later phases to be made before the expiration of 20 years from the date of the permission, that is before June 2005.  The general layout plan which was approved as part of the Phase 1 approval formed the basis for the allocations of land within the airport boundary in both the Uttlesford District Plan and the current Uttlesford Local Plan [BAA/20 paragraph 2.2.2].  

44. One particular passage in the Inspector's report has been quoted repeatedly both by Stop Stansted Expansion (“SSE”) (in its Opening Submissions [SSE/34 paragraph 1], in correspondence and in SSE/1/a) and by many individual objectors.  The passage in question is where the Inspector concluded that development at Stansted should be limited to 25 mppa, but expansion beyond that level would be "a catastrophe in environmental terms".  The suggestion has been made that somehow allowing the current appeal would represent a breach of a promise made at the time [see e.g. SSE/1/a paragraph 4.1.1 and SSE/20/a paragraph 6.1.2].  The same point was put to BAA’s planning witness in cross examination and asserted at length by SSE’s witness on planning history in his evidence in chief
.

45. The reliance that has been placed on that passage has been shown to be entirely misplaced.  When seen and properly understood in context, the following matters are clear.
46. The assurance that the Inspector was seeking from the Secretaries of State was that a second runway at Stansted would not be constructed [CD/31.2 decision letter paragraph 9, quoting the Inspector’s Report chapter 60 paragraph 1.2].  At that time, the Inspector understood that the capacity of the existing runway would be in the region of 25 mppa. 
47. The "environmental catastrophe" with which the Inspector was concerned related to the construction of a second runway and not to any particular level of passenger throughput in itself [Inspector's report chapter 25 paragraph 12.12]. 
48. When paragraph 12.12 is read in its entirety, and in the context of Chapter 25, it is apparent that the Inspector's particular concern was the landscape impact of a second runway and its associated development.

49. The Inspector understood the construction of a second runway to require four terminals, the north east displacement of the existing runway and a land take of an additional 1,005.6 ha [Chapter 25 paragraph 12.1], more than twice that currently envisaged for G2 [CD/167 p.13 – 486 ha].  

50. The concern of the Inspector, therefore, was with the potential impact of a scale of physical development which has nothing to do with the current appeal proposals – which propose no expansion of the airport boundary and no physical development beyond that for which planning permission has already been granted.  

51. In fact, a proper examination of the Inspector's report identifies his direct support for the principle of making the maximum use of the existing runway.  As we have said, the Inspector understood that the capacity of the existing runway would be in the region of 25 mppa and identified that development of only up to 15 mppa would leave an "overwhelming" case for further expansion up to the limit of capacity [Inspector's report Chapter 50 paragraph 4.5].  The Inspector then concluded:-

"Although development beyond 15 mppa will tend to exacerbate a number of consequences of airport development, there is no matter which would justify the imposition of a limit on growth at such a level of capacity with the result that important resources would still be under utilised.

There are strong positive advantages to be gained by expressly identifying Stansted as an airport that will be developed up to the capacity of a single runway if and when demand materialises."  [Chapter 50, paragraphs 9.3 and 9.4].
52. Properly understood, therefore, the Inspector's conclusions directly support the appeal proposals.

53. In any event, no party now asserts that the Government is bound in any way by conclusions reached in 1985 in the context of wholly different forecasts of aviation growth – a point clearly understood by the Government [CD/206 paragraphs 36-42], and explicitly accepted in cross examination by SSE’s witness on planning history
. Furthermore, following the publication of the ATWP in 2003, there can no longer have been any expectation that passenger throughput at Stansted would never rise above 25 mppa, even if there ever had been.
The 2003 decision

54. The other significant aspect of Stansted's recent planning history is the grant of planning permission in May 2003 for the "15+ application” (Planning reference UTT/1000/01/0P) (“the 2003 permission”); it is that planning permission to which conditions MPPA1 and ATM1 were attached, and it is therefore the ‘parent permission’ to which this application relates.

55. The 2003 permission was granted by UDC on 16th May 2003 for:-

"Extension to the passenger terminal; provision of additional aircraft stands and taxiways, aircraft maintenance facilities, offices, cargo handling facilities, aviation fuel storage, passenger and staff car parking and other operational and industrial support accommodation; alterations to airport roads, terminal forecourt and the Stansted rail, coach and bus station; together with associated landscaping and infrastructure."  

56. It is perhaps important to reflect that the 15+ application was submitted in August 2001 and the process of its careful consideration and determination by UDC took nearly 2 years.  The planning permission is subject to 169 conditions and obligations and it provides a detailed framework for the regulation and development of the airport.  

57. Conditions MPPA1 and ATM1 provide as follows:-

"The passenger throughput at Stansted Airport shall not exceed 25 million passengers in any 12 calendar month period" (condition MPPA 1)

"…there shall be at Stansted Airport a limit on the number of occasions on which aircraft may take – off or land at Stansted Airport of 241,000 ATMs during any period of 1 year of which no more than 22,500 shall be CATMs.”  (condition ATM1).
58. The officers’ report to committee of 24th June 2002 recommended approval of the 15+ application, expressed in the following terms:-

"Having regard to all of these factors, together with the arguments on sustainability and the mitigation package offered by the Applicants, it is concluded that the proposed development would comply with Government policy and with the Development Plan.  Subject to the satisfactory conclusion of a legal agreement, it is recommended that planning permission be granted” [CD/31.5 paragraph 170].
59. UDC’s planning witness agreed in cross examination that in 2002 the proposed development was consistent with the general planning policies for the area at that time
.  Since then, it was agreed that there is an important new consideration, namely the ATWP, which is detailed, specific and up to date
, and to which significant weight should attach
.  The only significant change in the development plan has been the progress of the RSS which has now reached an advanced stage and carries significant weight [SoCG BAA/20 page 26 paragraph 5.3.1].
60. The Planning Statement in support of the appeal proposals [CD/2] adopted the structure of the 2002 committee report and sought to undertake an analysis of the appeal proposals using the approach of that report but with the benefit of up to date information.  The Planning Statement concluded that a consistent approach from UDC should lead to the grant of planning permission.  Unfortunately, the relevant committee report for the appeal proposals [CD/34] adopted a different, and inconsistent, approach.  

61. As an example, in 2002 UDC commissioned expert consultants to advise on the economic effects of the then proposed airport expansion.  York Consulting's advice led to a conclusion in the report that "there are significant benefits to business from the proposed development and that the airport is unlikely to increase significantly pressures on the local labour market" [CD/31.5 paragraph 22].  By comparison, the officers’ report of November 2006 rejected the economic benefits now clearly set out in the ATWP, but this time without the benefit of any expert advice
.  

62. Similarly, UDC’s planning witness agreed in cross examination that the 2002 report addressed issues of aircraft noise thoroughly and at length
.  The Council was fully informed on issues relating to aircraft noise and it resolved to grant planning permission in line with the recommendation of its officers.  Overall, officers and members found the predicted noise effects of expansion to be acceptable
.  

63. By contrast, in 2006 UDC accepted the estimation of noise effects set out in the Environmental Statement, the consequence of which is that the noise impacts of the appeal proposals are less than those which the Council found acceptable in 2002/2003 [CD/34 paragraph 126], but planning permission was, nevertheless, refused for reasons related to air noise effects.  

64. The explanation provided by UDC’s planning witness was that UDC had only been prepared to support the 15+ proposals, despite their effects, because of the significant economic benefits which the Council anticipated in 2002/2003 but which, it was asserted, have not materialised [UDC/1/A paragraph 5.3].  This assertion, however, did not withstand cross-examination.  In fact, the only quantified benefits in the 2002 report related to the estimation of additional jobs (2,770 jobs, rising to 3,700 jobs if indirect and off site jobs were taken into account, [CD/31.5 paragraphs 18 and 96]).  UDC’s planning witness accepted that the estimates for employment that were taken into account in the decision to grant planning permission are expected to be achieved
. In fact, rather than a benefit, the 2002 report was principally concerned with a question of whether or not the extra jobs would lead to over heating of the economy [CD/31.5 paragraphs 18, 98 and 101].  UDC’s planning witness agreed that there were no anticipated benefits that were drawn to members’ attention in the 2002 officers’ report that had not materialised
.
65. The 2002 report did attach importance to economic benefits, but its conclusions would be just as appropriate today, namely.:-

i. development of Stansted is potentially important in supporting regeneration of Harlow, the Thames Gateway, Stratford etc., which are national priorities [paragraph 7]; 
ii. Stansted is important for business, for investment and inward investment [paragraph 7]; and
iii. the Structure Plan recognises that Stansted is of national strategic importance [paragraph 11].  
66. In addition, of course, should be added the weight which the ATWP attaches to the economic benefits of the G1 development.  

67. The review of the planning history set out above provides the background against which UDC's consideration of the appeal proposals can be reviewed.  

UDC’S CONSIDERATION OF THE APPLICATION
68. BAA has four main criticisms to make in respect of UDC’s handling of this important application for planning permission:

i. The decision was taken by a committee the majority of whose members were former members of SSE, some of whom only temporarily resigned their membership while the decision was taken, and resumed it thereafter [BAA/27].  The decision was then reconsidered in the light of an updated mitigation package by a committee which included not only former members of SSE, but also current members of that pressure group [BAA/27].  These were prejudicial interests, and the Councillors concerned should not have participated in the decision-making process.
ii. In determining the application UDC’s members attached very little weight to the specific, detailed and up to date national policy support for the proposed development in the ATWP
.
iii. UDC failed properly to discuss mitigation with BAA in advance of its determination, and then resolved to refuse to grant planning permission on seven grounds related to the alleged inadequacy of mitigation.  It did so in circumstances where (a) it was not able to identify what additional mitigation it considered to be required, (b) the mitigation package as it relates to those grounds has subsequently been substantially agreed, and (c) where it has not been agreed UDC could have ‘imposed’ its favoured conditions. 
iv. UDC has failed completely to substantiate any of the reasons for refusal.

69. Those points go to the ‘reasonableness’ of UDC’s decision to refuse planning permission, and they are addressed in greater detail in BAA’s written application for a partial award of costs against UDC.  

STATEMENT OF COMMON GROUND

70. There are three Statements of Common Ground that have been agreed for the purposes of this inquiry:

i. Statement of Common Ground [BAA/20] (BAA/UDC);
ii. Surface Access Statement of Common Ground [BAA/21] (BAA/ECC/HCC/HA); and
iii. Second Surface Access Statement of Common Ground [BAA/21.1] (BAA/ECC/HCC/HA) – which effectively supersedes the earlier Surface Access SoCG [BAA/21].

71. The Statements of Common Ground that have been agreed in this case are, we suggest, helpful documents which have served to save time at the inquiry.  The main SoCG [BAA/20] contains a great deal of useful background information about the airport, and its operation and regulation [section 2, pages 11-15], and we do not therefore rehearse those matters in these Closing Submissions.  References to specific points recorded in those documents are provided where appropriate.
POLICY CONTEXT (Inspector’s issue 2)
Introduction
72. The decision in this case must be made in accordance with the development plan unless material considerations indicate otherwise.  The appeal proposals clearly do accord with the policies of the development plan [see BAA/1/A paragraphs 7.11-7.18], but even if that were not the case, the other material considerations weighing in favour of the grant of planning permission are substantial.

73. Chief amongst those other material considerations are national aviation policy set out in the ATWP, and its relationship to the development plan, and the emerging RSS.  

74. By way of introduction, we make the following short points about the weight to be attached to those material considerations and their relationship to the development plan:-

i. The ATWP makes clear [paragraph 4.27] that it is "essential" that proposals for new airport capacity both reflect and are reflected in RSS.

ii. PPS 11 Annex B paragraph 24 (Air Transport) requires future reviews of RSS "to be consistent with the conclusions of the White Paper".

iii. The emerging RSS has reached an advanced stage.  It attracts significant weight and it accepts the ATWP as an input to which it must respond [paragraphs 1.3, 1.14, Policy E8, paragraphs 4.32-4.36 etc].

iv. The emerging Uttlesford LDF will be obliged to conform generally with the RSS, and national policy [PPS12, CD/101 paragraphs 4.19 and 4.24].  

75. Any alleged conflicts with the development plan need to be understood in that context.

Prematurity (Inspector’s issue 1)
76. The first of the Inspector’s issues was characterised as follows:

“Whether or not it would be premature to make a decision on the appeal at this time”.

77. It is therefore appropriate to consider that question first, before examining the proposals against planning policies.  We note at the outset, however, that UDC's objections in this respect must now be regarded as having been overtaken as a result of the concessions made in cross examination and the recent publication of consultation on the Emissions Cost Assessment (“ECA”) [CD/438].

78. The question of prematurity can be addressed shortly.  As a starting point, it is important to recognise that the need for the development is "urgent" [ATWP (CD/87) paragraph 13] and that national policy requires BAA to seek planning permission "in good time" to cater for demand as it arises [ATWP (CD/87) paragraph 11.26].

79. The SOCG [BAA/20 paragraph 3.1.4] recognises that the current mppa limit will be reached during 2008. 

80. It is to be remembered that UDC originally refused planning permission in November 2006 for reasons unrelated to the ECA.  As UDC’s planning witness explained in cross examination
, UDC anticipated that Government policy would have to change in response to the Stern Review, despite the absence of any indication from the Government that it was less than totally committed to the policies of the ATWP.

81. When the ATPR reconfirmed the Government’s commitment to the ATWP in the light of the Stern Review and other developments, UDC sought to hang its objection on the reference in the ATPR to future consultation on a process of ECA [CD/88 paragraphs 2.34-2.35]; but there was no reasonable basis for either reason for refusal because:-
i. It is not the role of a planning authority to set aside national policy on the basis that it hopes that the policy might change. 
ii. At the same time as the ATPR introduced the intention to consult on ECA, it reconfirmed the Government's commitment to the ATWP including the first priority to make the most of the UK's existing airports [CD/87 paragraph 1.12] and an unchanged policy approach to Stansted [CD/88 paragraphs 5.6-5.15]. 
iii. UDC’s planning witness accepted that there was nothing in the ATPR that indicated that the ECA would relate to development control issues
, or that the policy it endorses in the ATWP is in any way contingent on ECA
.

iv. The express purpose of the ECA is to "consider whether the aviation sector is meeting its external climate change costs" [ATPR (CD/87) paragraph 2.34].  UDC’s planning witness accepted in cross examination that, whether aviation is meeting its external costs or not is a fiscal (rather than a planning) matter
.

v. Consistent with the ATPR, the Government has confirmed through its consultation on ETS [CD/347] that it is continuing to explore the role of other economic instruments for tackling aviation’s climate change impacts (paragraph 20) and the ECA should be considered in that context.
vi. There was no reasonable basis on which UDC could properly have thought that ECA related to individual development control decisions, and the consultation document on ECA which has now been published confirms that "ECA is not intended to be carried out in response to any specific proposals for development at an individual airport and is not intended for use in the context of a planning inquiry" [CD/438 paragraph 2.4].  Its purpose is to ensure that aviation is meeting its climate change costs and to inform future reviews of progress on the ATWP [paragraph 2.1].

82. In the meantime, the Planning White Paper has confirmed that the ATWP remains the definitive statement of national policy for the purposes of planning inquiries, at least for the next 3-5 years [CD/376 paragraphs 3.1 and 3.31].  

83. There is, therefore, no reasonable basis for identifying any uncertainty about the status or weight to be attached to the policies set out in the ATWP and no basis for asserting that a planning decision in this case would be premature.  
Planning for National Infrastructure
84. Decisions on infrastructure projects call for the reconciliation of issues of need and benefit at a national and/or regional level, with impacts felt most acutely at a local level.   The Government has sought to improve the way in which that process is undertaken by issuing clear national policy statements in relation to particular infrastructure projects.  The purpose of such statements was made clear in the consultation paper “Streamlining the Processing of Major Projects through the Planning System”, namely:

“… to set a clear national policy framework for the consideration of specific projects and thereby avoid unnecessary speculation and debate at subsequent planning inquiries.  National policy statements will address such issues as the need for and benefits of major projects, criteria for site selection, relationships with other policies etc.  The existence of such statements will help the Inspector ensure that time is not wasted at inquiry going over issues which have been settled.” (emphasis added) [BAA/1/A page 9 paragraph 4.7]
85. The background to the Government's approach was fully set out at BAA/1/A [paragraphs 4.1-4.16].  There appears to be no real dispute that this is a fair and comprehensive account of the Government's purpose in preparing national policy statements including, particularly, the ATWP.  
86. The approach has been reinforced in the Planning White Paper [CD/376], which not only confirms the critical importance of infrastructure to the success of the national economy but also reinforces the purpose and importance of national policy statements.  Paragraph 3.1 states that:

“A key problem with the current system of planning for major infrastructure is that national policy and, in particular, the national need for infrastructure, is not in all cases clearly set out. This can cause significant delays at the public inquiry stage, because national policy has to be clarified and the need for the infrastructure has to be established through the inquiry process and for each individual application. For instance, the absence of a clear policy framework for airports development was identified by the inquiry secretary in his report on the planning inquiry as one of the key factors in the very long process for securing planning approval for Heathrow Terminal 5. Considerable time had to be taken at the inquiry debating whether there was a need for additional capacity. The Government has since responded by publishing the Air Transport White Paper to provide a framework for airport development. This identifies airport development which the Government considers to be in the national interest, for reference at future planning inquiries. …” (emphasis added)

87. Foremost amongst the purposes of national policy statements is the objective of creating greater certainty for promoters, planners and communities [CD/376 paragraph 1.39 and paragraphs 3.2-3.3].  This purpose is clear within the ATWP itself and the Executive Summary explains that, whilst the White Paper does not authorise or preclude any particular development, it sets out a policy framework against which the relevant public bodies, airport operators and airlines can plan ahead [CD/87 page 9].  

88. Similarly, paragraph 1.6 of the ATWP itself confirms that a national strategic framework for future airport development is needed in order to:-

"•
Provide a clear policy framework against which airport operators, airlines, regional bodies and local authorities can plan ahead.  The lack of such a framework has been a serious hindrance to the efficient development of airports in this country, resulting in over lengthy planning inquiries and unnecessary delay; 

· Give greater certainty wherever possible to those living close to airports and their flight paths.  Again, the lack of a clear long-term strategy and the slow progress of decision-making has helped create unnecessary blight, uncertainty and distress for many people."
The same paragraph confirms this purpose, as follows:-

"•
Take a long term view of the long-term demand for air travel and airport capacity, both for the country as a whole and across regions, and of the best, long-term strategy to respond to that demand rather than addressing each separate proposal in a piecemeal and uncoordinated fashion"  (emphasis added) [CD/87, pages 17-18]. 
89. Neither UDC’s nor SSE’s planning witnesses were prepared to acknowledge this purpose in drafting their evidence, but the significance of it was accepted in cross examination
.  It is, of course, entirely inconsistent with that purpose for UDC or SSE to assert that a decision in this case needs to be based on a re-examination from first principles of matters which the ATWP seeks to settle – as if the ATWP did not exist.  
Policies of the ATWP [CD/87]
90. It is common ground that the ATWP directly supports the appeal proposals [BAA/20 page 22 paragraph 4.1.5].

91. The Executive Summary of the ATWP includes the following conclusions for South East England:-

"•
There is an urgent need for additional runway capacity in the south-east.

· The first priority is to make best use of the existing runways including the remaining capacity at Stansted and Luton.” [CD/87 page 13]
UDC accepts those conclusions
.
92. More explicit reference still is contained within Chapter 11:-

"11.6 – Our first priority is to make the best possible use of the existing runways at the major south-east airports.

11.11 – In summary, our principal conclusions about new runway capacity in the south-east are:-

We support making best use of the existing runway at Stansted…

11.26 – Because we expect there to be an increasingly severe shortage of runway capacity at the major South East Airports over the remainder of this decade, making full use of the available capacity at Stansted will be essential to avoid stifling growth.  Making full use of Stansted would generate large net economic benefits.  We therefore support growth at Stansted to make full use of the existing runway and expect the airport operator to seek planning permission in good time to cater for demand as it arises." [CD/87 pages 110-111, 114].
Again, UDC accepts those conclusions
.
93. The principal effects of increased use of the runway relate to noise, air quality and surface access.  The ATWP sets out guidance in relation to each of these effects:
i. In relation to air noise, paragraph 11.25 identifies that noise impacts would not be greatly worse as a result of an increase to 35 mppa and that the likely noise footprint would be the same as the contour limit set as a condition of the recent permission for development to 25 mppa [CD/87 page 114]. 

ii. The ATWP does not expect that growth at Stansted (including an additional runway) would result in exceedance of EU limits on NO2 and advises that the NOx concentration limit for the protection of vegetation is not considered to be applicable around a developed Stansted [CD/87 page 115, paragraph 11.34].
iii. The ATWP advises the airport operator to work with others to consider the adequacy of existing and planned rail capacity [CD/87 page 114, paragraph 11.25] and to work with other partners to identify robust and affordable transport solutions [CD/87 page 118].
94. The ATWP recognises that expanding aviation capacity will have environmental effects; indeed, much of the SERAS exercise was concerned with assessing the likely scale of those effects.  The ATWP recognises that there is a need for a balanced approach, taking account of both the costs and benefits of air travel [CD/87 pages 21 and 25, paragraphs 2.1 and 2.14].  Paragraph 2.18 confirms that a "balanced and measured approach to the future of air transport is needed" which recognises the importance of air travel to the national and regional economies, seeks to reduce and minimise the impacts of airports on those who live nearby and on the natural environment and ensures that, over time, aviation pays the external cost its activities impose on society at large.
95. The important point to recognise, however, is that it is the ATWP which has drawn the balance in reaching the decisions which it sets out to support specific development.  This much is clear from paragraph 2.19 which provides:-
"The conclusions set out in the following chapters seek to reflect these principles and identify, case-by-case and region-by-region, an appropriate and fair balance between them." [CD/87 page 26].
96. It follows that making full use of the existing infrastructure at Stansted is supported in the ATWP because it does represent an appropriate balance between economic, social and aviation needs, against environmental and other effects.  National policy, therefore, recognises and treats as acceptable the likely scale of effects that are forecast to arise from the appeal proposals.
97. As a generality, the ATWP accepts that some impacts from increased aviation may be significant.  As an approach, paragraph 3.34 explains:-
"In assessing options for airport development, we have taken into account a wide range of other environmental impacts.  We are clear that loss of habitats, species, landscape and built heritage should be minimised where any new development takes place, including relocation of historic buildings, replanting of woodland, creation of new recreation sites and other measures to preserve and restore as much of the UK's heritage as is compatible with airport safety and feasible within reasonable costs.  All relevant water quality and other mandatory environmental standards must be met." [CD/87 page 39].
98. As a result, paragraphs 3.5 and 3.6 provide clear policy guidance on the approach to be taken when planning applications consistent with the ATWP are brought forward.  We set them out in full because of their significance:-
"3.5 At the local level, decisions about the amount and location of future airport capacity must properly reflect environmental concerns. Adverse impacts should be controlled, mitigated and, where relevant, made the subject of suitable compensation.  The following basic principles are fundamental to achieving these objectives.  They provide an essential framework within which additional local controls should operate to manage the local environmental impact of aviation and airport development : 

· we will respect targets on air and water quality which have been agreed to protect human health and the wider environment; 

· we will require that airport developments are consistent with existing arrangements for the control of the noise impacts of aviation; 

· we will work constructively with our European and, where appropriate, international colleagues to develop further procedures and regimes for managing noise, including night noise.  

3.6 Local controls should operate within these principles to manage the environmental impact of aviation and airport development so that:

· noise impacts are limited, and where possible reduced over time; 

· local air quality is maintained within legal limits across all relevant pollutants in order to protect human health and the wider environment; 

· loss of landscape and built heritage is avoided wherever possible, and otherwise minimised and mitigated to the greatest extent possible; 

· all relevant water quality and other mandatory environmental standards are met; 

· surface access to airports is designed to help limit local environmental impacts; and

· impacts on bio diversity, such as disturbance of habitats and species are minimised." [CD/87 pages 29-30] (Emphasis added)
99. The effect of these policies is to make clear that environmental effects are unlikely to be an adequate reason to reject proposals which are consistent with the ATWP.  Rather, local controls (informed by local policies) should be applied to control, mitigate or compensate for the environmental effects.  In cross-examination, UDC’s planning witness accepted that this was the approach set down by the ATWP, and that it is the approach that the Inspector should adopt in this inquiry
.

100. Understanding this approach is fundamental to a proper consideration of the appeal proposals.  
The weight to be attached to the ATWP
101. It should scarcely be necessary at any planning inquiry to explain the weight to be attached to national policy.  Curiously, however, it is necessary to do so here, notwithstanding that the policy in question has been the subject of reaffirmation in the ATPR and in the recent Planning White Paper.  Even more recently, the consultation on the ECA [CD/438] has confirmed:-
"1.4…The White Paper remains the Government's strategy on the long term sustainable development of aviation."
102. The need to address that issue arises in large part from the fact that in reaching its decision to reject the application, UDC attached very little weight to that policy
.

103. It is now common ground between the main parties (BAA and UDC) that significant weight can be attached to policies contained in the ATWP [BAA/20 page 22, paragraph 4.1.1
].   In addition, we would emphasise the following points:
i. The weight to be attached to the policies set out in the ATWP and confirmed in the ATPR must reflect the fact that the ATWP is based on an unprecedented exercise of detailed study followed by extensive public consultation.  The nature and extent of this exercise is described by BAA’s planning witness in his evidence [BAA/1/A, section 5].  Amongst other things, the environmental effects of different options were assessed by reference to their impacts on land use, ecology, heritage, landscape/townscape, construction, water, noise and air quality.  Furthermore, during the consultation exercise some half a million people gave their views [ATWP (CD/87) Foreword page 7]. As Sullivan J later explained in his judgment in the case of R (on the application of LB Hillingdon and others) v. Secretary of State for Transport ([2005] EWHC 20 (Admin), page 18, paragraph 45 [CD/342]) [2005] EWHC 20 (Admin), page 18, paragraph 45 [CD/342]:

“… it is important to appreciate that the White Paper and the Consultation Document are but the tip of a very large iceberg.  To the best of my knowledge, the scale of SERAS and the extent of the consultation exercise are unprecedented in the planning field.  Those who criticise the outcome must acknowledge that, in terms of process, this was a serious attempt to grapple with the immensely difficult problem of devising an airports policy for the South East of England.”

Sullivan J went on to point out that the policies in the ATWP are likely to be given added weight precisely because they were underpinned by the very many reports comprising SERAS, and were the subject of an extensive consultation exercise [CD/342, page 77, paragraph 226].

ii. The policies in the ATWP have recently been confirmed in the ATPR, which reaffirms the Government’s commitment to the strategy set out in the ATWP as striking the right balance between economic, social and environmental goals [CD/88 paragraph 1.2].  The ATPR was formulated in the light of, and informed by, a number of reports, studies and other developments since the publication of the ATWP.  It removes the need for speculation as to whether the ATWP still represents Government policy, and whether there is any inconsistency between different strands of Government policy.

iii. The ATWP and ATPR will shortly be incorporated as part of the development plan through the adoption of the RSS for the East of England, which must be consistent with national policy [PPS11, CD/98 paragraph 2.49(iii) and ATWP, CD/87 paragraph 4.27
].  Once that process is complete, the policies in the ATWP which relate to Stansted Airport will also have the weight given to the development plan by section 38(6) of the 2004 Act.  This was also a matter acknowledged by Sullivan J in his judgment on the challenge to certain parts of the ATWP [CD/342, pages76-77, paragraph 226].
104. As BAA’s planning witness identified [BAA/1/A paragraph 5.21], "there can scarcely have been a planning application more directly or strongly endorsed by Government policy”.  That conclusion has not been effectively challenged and, therefore, successive witnesses for UDC, SSE and others have been obliged to attempt to argue that reduced weight should somehow be attached to the ATWP itself.  A variety of reasons have been asserted and we examine each briefly in turn below.  They fall within the following headings:-
i. that the ATWP has been overtaken or that it is just one amongst many (conflicting) Government policy statements; 

ii. that the ATWP is not soundly based; 

iii. that the ATWP cannot "settle" any matters; and/or

iv. that the ATWP cannot pre-determine the outcome of this inquiry.
105. In relation to the first point, the subsequent ATPR, Planning White Paper and consultation on the ECA have settled conclusively that the ATWP remains definitive, up to date national policy.
106. To assert that the ATWP is only one amongst many documents is to assert that the Government has adopted and endorsed policy which is inconsistent with other Government strategies – notably in relation to sustainability and climate change.  Given the detailed consideration given to these issues in the ATWP and the ATPR, however, [summarised in BAA/1/D Section 3], this assertion is completely misconceived. 
107. Allegations that the ATWP is not soundly based are (a) no more than an impermissible attempt to attack the merits of Government policy, and (b) have not withstood the scrutiny of cross examination.  No formulation of national policy has ever been more thoroughly prepared (see what was said by Sullivan J. at paragraph 45 of his judgment in the case of R (on the application of LB Hillingdon and others) –v- Secretary of State for Transport [CD/342], set out above). The detail of the SERAS exercise is summarised in BAA/1/A [paragraphs 5.1-5.5]. 
108. Thus the weight to be attached to the ATWP is increased not only by its status as national planning policy but also by the depth of the technical exercise which underpinned its conclusions and by the fact that the process was subject to extensive public consultation.
109. The published SERAS documents make clear that SERAS was a major, detailed exercise.  Amongst other things, the environmental effects of different options were assessed under a series of headings including land use, ecology, heritage, landscape/townscape, construction, water, noise and air quality.  The documents contain specific chapters in relation to Stansted and other airports with findings summarised in Appraisal Summary Tables.  The SERAS exercise pre-dated the formal introduction of Strategic Environmental Assessment (“SEA”) but the SERAS technical studies (Stage 2 Environmental Appraisal Volume 1) make clear that the environmental appraisal of options was informed by:-
i. the SERAS appraisal framework; 

ii. best practice in relation to Multi Modal Studies; 

iii. the approach set out in the Design Manual for Roads and Bridges (“DMRB”);

iv. New Approach to Transport Assessment (“NATA”); and

v. the draft EU Directive on SEA.
110. Despite the criticisms, no party has identified any environmental effects of the appeal proposals with impacts greater than those identified by SERAS and reported in the ATWP.

111. The SERAS and ATWP consultation exercises included substantial submissions from all of the principal stakeholders in this case, including UDC and SSE.  Those consultation responses raised wide ranging issues relating to environmental effects, questioning economic benefits and expressing concerns, for example, about climate change.  Those concerns were taken into account by the Government before national policy was settled in the ATWP.  This inquiry does not afford an opportunity for those dissatisfied by the outcome of that process to re-run objections that have already been considered and rejected by the Government. .

112. In relation to whether or not the ATWP can and has settled issues relating, for instance, to need, benefits or effects, it should be recognised that the case now being pursued by UDC and SSE is inconsistent with their position in the judicial review of the ATWP.  Summarising the case for the objectors, Mr. Justice Sullivan explained:-

"14…whilst both groups of claimants disagree with the content of the policies in the White Paper, they have no quarrel with the proposition that National Policy Guidance should be issued in respect of major projects such as airport developments and that such statements of policy will inform, and therefore should serve to reduce the length of, planning inquiries into proposals for such development.  However, they submit that if issues are to be regarded as "settled" so that inquiry time is not "wasted" by going over them, it is essential that the process whereby those issues are settled is both fair and proportionate to the level of detail that is "settled" by the policy” [CD/342] (emphasis added)
113. It is important to note that, in the ATWP judicial review, UDC and SSE did not seek to challenge the fairness or proportionality of the policy to ‘make full use’ of the existing runway at Stansted and should, therefore, be taken to have accepted that that issue is settled.

114. Furthermore, SSE and others place weight on submissions to the ATWP judicial review by Counsel for the Secretary of State [CD/360], on the terms of the witness statements given on behalf of the Secretary of State [CD/382] and also on Hansard extracts of a speech by the Planning Minister in 2004 [CD/380], in respect of which we make two short points:-

115. All of those references necessarily pre-date the judgement and it should be remembered that the case advanced by the Secretary of State on the substantive point in that case (the wide spaced runway) was not accepted by the Court; and
116. In any event, the terms of the submissions, the witness statement and the Hansard extract simply identify that the question of need for the development can (and should) be taken into account by a Planning Inspector but that  "this will be done in the context of what is said about need in the national policy statement" [CD/382 para 7.17].
117. Against that background, BAA has never asserted that the ATWP pre-determines the outcome of this or any other planning application [see for instance BAA/1/A paragraph 17.2] but nobody should be under any illusion about the weight to be attached to the ATWP.  The point was helpfully summarised by the Court, as follows:-

"226 …the policies in the White Paper will undoubtedly be given considerable weight by the decision taker, not merely because  they are expressions of Government Policy, and as such would be accorded due respect, but also because they will have been incorporated into the RSS and will therefore have the added weight of policy contained in the development plan.  Indeed, the policies in the White Paper are likely to be given added weight precisely because they were underpinned by the very many reports comprising SERAS and were the subject of extensive public consultation” [CD/342] (emphasis added).
118. We deal with the RSS further below but, whilst the RSS is not yet adopted as part of the development plan and does not carry the full weight of Section 38(6), none of the planning witnesses to the inquiry dispute that the RSS adopts the strategy of the White Paper and seeks to give effect to the consequences of that strategy in terms of spatial planning [BAA/20 paragraph 3.4.7].  The simple fact that the RSS (and in turn the LDF) is obliged to adopt the consequences of the ATWP, demonstrates the weight that it commands.  

The emerging RSS and the RES
The draft RSS [CD/74]
119. The draft RSS as submitted to the Secretary of State [CD/74] was drawn up by EERA, 60% of whose members were members of local authorities.  As UDC’s planning witness confirmed, its members included members of Essex County Council (ECC) and UDC, and they supported and endorsed a draft policy (E14) which supported making best use of the existing runway at Stansted subject to achieving appropriate mitigation
.  UDC also supported and endorsed the acknowledgment in that document that airports have an important and strategic role as drivers in the regional and local economy, as well as having significant potential to contribute to meeting regeneration needs
.

120. As UDC’s planning witnesses confirmed, UDC is not in principle opposed to the growth of Stansted Airport, restricted to the existing runway
.

The RSS Proposed Changes [CD/76]
121. It is common ground that the RSS has now reached an advanced stage and that the most recent version attracts significant weight in its own right [BAA/20 page 26, paragraph 5.31].
122. In accordance with the duty imposed by section 39(2) of the 2004 Act on those exercising any function in relation to the preparation of a development plan, the emerging RSS has been drafted with the objective of contributing to the achievement of sustainable development.  The Secretary of State’s revisions to the RSS have been informed by the Sustainability Appraisal and the Strategic Environmental Assessment undertaken at the Draft Review and Proposed Changes stages [CD/76 page 4].
123. Paragraph 1.3 of the emerging RSS explains that it is intended to complement and generally not repeat national planning policies on a range of topics, which are set out in PPSs, Circulars and other Government statements including White Papers such as that on the Future of Air Transport [CD/76 page 72].  Instead, the RSS adopts the strategy expressed in the ATWP, and seeks to give effect to the consequences of that strategy in terms of spatial land use planning [SOCG BAA/20 page 26 paragraph 5.3.2].
124. UDC’s planning witness acknowledged that the RSS endorses and reflects the national policy in the ATWP
.  It was also acknowledged that there is no issue as to whether the emerging RSS ‘supports’ the ATWP.  The ATWP is part of the RSS in the same way as is the Government’s policy on, say, Green Belts or the sequential site search, and it is meaningless to debate whether any of those policies are supported by the RSS or not
.
125. Policy E8 of the emerging RSS relates to airports.  The first paragraph of the policy confirms that the role of Stansted is outlined in the ATWP and that development proposals will need to be informed by the White Paper.  It states as follows: -

“The roles of Stansted and Luton airports are outlined in the 2003 Air Transport White Paper (ATWP).  The future development of these airports (including timely provision of infrastructure, a surface access strategy in accordance with the objectives and policies of the RSS, and adequate environmental safeguards) is the responsibility of the relevant airport operator/owner in conjunction with partners.  Development proposals will need to be informed by the ATWP and any other policies of this RSS.” [CD/76 pages 114-115].
126. The supporting text in paragraph 4.35 acknowledges the important role that airports perform in their local area and the regional economy, how airports provide a range of employment opportunities and how they act as a catalyst for economic regeneration in nearby towns, notably Harlow [CD/76 page 116].  Paragraph 4.36 states that substantial growth in housing at Harlow should provide for a growing number of Stansted employees to live there, from where they can reach the airport conveniently by public transport [CD/76 page 116].  UDC accepts that there would be a catalytic effect on employment at Harlow which would assist with its economic regeneration
.

127. Not only is the expansion of Stansted Airport consistent with the emerging RSS, therefore, the RSS in fact relies upon that development to fulfil its own economic strategy.  This much is clear from the references we have just given, and also from the Schedule of Secretary of State's decisions on EIP Panel recommendations published in December 2006 together with the Proposed Changes to the RSS [CD/76].  In Annex A to that Schedule, the Secretary of State advised that the indicative job target growth for the new Central and North Essex sub region would be 21,000 additional jobs over the period to 2021.  The text continues:-
"To this it is proposed to add:-
About 11,000 more to reflect extra job growth at Stansted Airport (direct jobs) up to 2021 in consequence of moving beyond full use of the existing runway once a second is built….
· about 10,000 more at Harlow to reflect regeneration needs there and potential to attract some indirect Stansted-related job growth.  The …forecast for Harlow was only 2,000 so the implied ratio of jobs to housing at Harlow itself…would be about 0.75ha.  This seems low, were it not for the expectation that an increasing number of Harlow residents will find work at Stansted." [CD/76, Annex A to Part 1, page 69].
128. The expansion of Stansted Airport is, therefore an integral element of the emerging Regional Spatial Strategy.  

129. Similarly, the RES [CD/119] confirms the importance of the continued expansion of the airport.  The RES identifies that the region has a significant concentration of internationally important businesses and that the region’s continued success depends on increasing its influence on the international stage [CD/119, page 8].  The RES identifies that the region is well placed to benefit from increasing globalisation and has a number of important transport gateways [CD/119, page 8 paragraphs 3 and 5] and that the RES should build on the region’s strengths, including its international gateways and transport corridors, of which one is identified as Stansted Airport [CD/119 pages 9 and 10].  The RES sub-regional strategy identifies [CD/119, page 93 paragraph 2] Stansted Airport as a key transport gateway and a major economic driver for the region as a whole.  

130. Consequently, Goal Six of the RES is that the region should make the most from the development of its international gateways and it supports the expansion of Stansted in line with the ATWP [CD/119 page 63].  Planning authorities (including UDC) are encouraged to take advantage of the opportunities which the sustainable expansion of Stansted can generate [CD/119 page 63].  This calls for a positive response from UDC.  A reason for refusal based on questioning the economic benefits of Stansted's expansion is directly contrary both to the emerging RSS and the RES.  

131. UDC’s committee report of 29th November, 2006 [CD/33.1] accepted that the appeal proposals are consistent with the emerging RSS [paragraphs 4 and 66] and no conflict with RSS policies is alleged in the reasons for refusal.

132. The evidence at the inquiry has traversed the generic environmental policies of the emerging RSS and identified that policy E8 has some specific relevant advice of its own, namely that future development at the airport should be subject to "adequate environmental safeguards" [CD/76, pages 114-115], echoing the language of the ATWP and its approach to control, mitigation or compensation (rather than rejection).  UDC’s planning witness agreed that the references in his evidence to various draft policies in the RSS [UDC/1/A paragraphs 6.5-6.9] are not intended to suggest that the proposed development is not in accordance with those policies, it is simply indicating some of the policies which may have a bearing on the sorts of mitigation that one would expect to see
.

133. Some indication of the extent to which environmental effects may be accepted in the development of the airport is provided at paragraph 4.34 of the emerging RSS, as follows:-

"It is for the airport operators/owners to prepare development proposals and they have produced masterplans for the 4 main airports, as recommended by the ATWP.  Individual phases of development will, where relevant, be subject to the process of Environmental Impact Assessment and all development associated with the region's airports should avoid any adverse impact on sites of European importance for wildlife”  [CD/76 pages 115-116] (emphasis added).

134. No such adverse impact is even alleged in respect of the appeal proposals.

Essex and Southend-on-Sea Replacement Structure Plan
135. It is common ground between BAA and UDC that the Structure Plan [CD/59] now has a limited life, and that it will be replaced almost entirely by the RSS
.  The only Structure Plan policy mentioned in the reasons for refusal which has temporarily been saved is policy BIW9 [CD/569].
136. The policies of the Structure Plan [CD/59] do not resist the expansion of Stansted, which is recognised as being of national strategic importance [paragraph 10.40].  The County Council does not object to the appeal proposals or find any policy conflict.  It does recognise that there can be local impacts but these can be managed through measures of mitigation [CD/274 page 22, paragraph 13.1].

137. Whilst the reasons for refusal allege conflict with the criteria based policy BIW9, the following matters are important:-

i. it is agreed that Policy BIW9 does not set any limit values, but simply identifies criteria to be considered
;

ii. it is also agreed that if the Inspector and/or the Secretaries of State came to a different view from UDC as to the adequacy of the controls and mitigation of impacts, there would be no breach of the policy
;

iii. UDC only alleges that there would be a breach of BIW9 because it considers that Local Plan policies are breached
; 

iv. ECC does not suggest that BIW9 (an ECC policy) is breached
; and

v. the same policy framework existed in 2002 when UDC considered that there was no conflict generated by the expansion of the airport [BAA/1/A paragraph 7.8].
138. In respect of the alleged breach of Policy NR5 is concerned, the following matters should be noted:

i. this is relied on only in relation to reason for refusal 4 (air quality)
;

ii. the policy is concerned with impact on the historic or archaeological importance, the landscape character or the physical appearance of Hatfield Forest – it is not concerned with impact on biodiversity; and

iii. it expired on 27 September 2007 [UDC/1/f].

139. It is currently anticipated that BIW9 will be a spent policy by the time the Secretaries of State come to make their decision
.

Local Plan Policy
140. There are no policies of the Local Plan
 which seek to prevent or restrict the growth of the airport within its existing boundary. Similarly, the physical facilities approved as part of the 2003 permission are compatible with the land use zones within the airport identified in Chapter 16 of the Local Plan.

141. The ATWP came too late to affect the policies of the Local Plan
 [BAA/1/A paragraph 7.16].  As a result, UDC’s planning witness agreed in cross-examination that:-

i. the Local Plan is out of date in relation to policies of most relevance to the appeal proposals; and

ii. wherever the Local Plan is not consistent with policies of the ATWP, it is to be regarded as being out of date and should attract less weight as a result
.  

142. Alleged conflict with Local Plan policies, therefore, is most unlikely to form the basis for legitimate reasons for refusal.  Of the policies that were relied upon in the reasons for refusal, the following is now agreed as a result of cross examination of UDC’s planning witness:-

i. GEN1 relates to access and should not have been referred to in reason for refusal no.5
; 

ii. GEN2 relates to design and is not generally material to a consideration of the appeal proposals, which include only the same physical development that was found acceptable when tested against the same policies in 2003 (and which has not yet been designed)
.  GEN2 does not in fact relate to the harm alleged in reasons for refusal 1, 2 or 3
.  GEN 2 might be relevant in relation to reason for refusal 5 – although it is not specified in that reason – but in any event reason for refusal 5 has now been withdrawn following agreement with the EA
.
iii. Policy ENV7 is a general policy aimed at protecting areas of nationally important nature conservation concern.  Insofar as it sets a test of acceptability, the issue is whether the development proposals would adversely affect such a site, and if so whether the need for the development outweighs its importance.  In other words, even if (contrary to the evidence) it were concluded that such an adverse effect were likely, it would still be necessary to consider whether the need for the development outweighs that effect
.
iv. GEN 7 is referred to in UDC's planning proof of evidence but it did not feature in any of the reasons for refusal and it is agreed to add nothing to ENV7
.  In any event, GEN 7 (Nature Conservation) also accepts that development could be permitted which had a harmful effect on wildlife if the need for the development outweighed the significance of the impact.  
143. The Local Plan is to be replaced by the LDF but UDC has only reached the Issues and Options stage [CD/58].  That document says remarkably little about Stansted and, so far, fails to take on board the policies of the ATWP, the emerging RSS or the positive attitude towards the opportunities presented by the expansion of the airport urged in the RES.  It will be fascinating to see how UDC deals with these issues as it moves to the Preferred Options stage and gets to grips with its obligation to be consistent with regional and national policy.  All that UDC’s planning witness could advise was that the Council had not yet "reached that stage in the process"
.  

144. In conclusion on issues relating to the development plan:-

i. There is no basis within existing regional, structure plan or local policy for resisting the appeal proposals.
ii. The Inspector is invited to conclude from the evidence that the appeal proposals comply with the policies of the development plan in much the same way as UDC reached this conclusion in 2003 when testing the same principle of expanding the use of the existing airport infrastructure against the same policy framework.  

iii. It is common ground that the appeal proposals accord directly with (and in fact are integral to) the emerging RSS which has reached an advanced stage and to which significant weight must be attached. 

iv. There can scarcely have been a planning application more directly or strongly endorsed by Government policy.

145. Where environmental harm is identified as a result of the appeal proposals, the policy framework of the RSS and the ATWP require that harm to be controlled, mitigated or compensated; it should not form the basis of a refusal of planning permission.
146. We would emphasise that the evidence at this inquiry has demonstrated that the proposed development is in accordance with the development plan for the purposes of section 38(6) of the 2004 Act.
147. If, contrary to the above, any conflict is found with policies of the development plan, the ATWP and the emerging RSS constitute very substantial material considerations weighing in favour of the grant of planning permission.  Given the care taken to prepare the ATWP and the weight which it attracts, it is highly significant that it identifies the appeal proposals as its "first priority".  Rejection of the appeal proposals at the first time that the ATWP has been tested would fundamentally undermine one of the most important and comprehensively prepared national policy statements and would undermine the Government's deliberate approach to planning for the nation’s infrastructure.  

FORECASTING

Introduction

148. This section of BAA’s Closing Submissions will consider its air traffic forecasts and its approach to forecasting. Whilst reference will also be made to the positions taken by others, principally UDC, ACC and SSE, the detailed points raised by those last two parties will be covered later when dealing with their cases.

149. BAA has developed its air traffic forecasts for the G1 inquiry for the 25 mppa and 35 mppa cases considered in the Environmental Impact Assessment. In addition, BAA prepared air traffic forecasts for a ‘fleet mix sensitivity’ case which represented a heavier fleet mix, along with a ‘40 mppa sensitivity’ to test surface access impacts at a higher annual passenger throughput level. Air traffic forecasts are important not only as an indication of the likely overall growth of the airport’s passenger and aircraft movements, but also, at a detailed level, as inputs to other assessments including air noise, air quality and surface access.

150. Stansted Airport has experienced rapid and ongoing growth in its air traffic volume in recent years. From a base of less than 4 mppa in 1995, the airport’s passenger throughput has grown to some 23.7 mppa in 2006. This represents a compound rate of growth of almost 18%. Whilst BAA expects that rate of growth to decline in the period towards 2015, it does expect demand to continue to grow substantially.

151. What is abundantly clear is that the 25 mppa limit imposed on the airport by planning condition MPPA1 will be reached shortly. BAA expects the annual limit to be reached sometime during 2008. This has very immediate consequences for BAA and the airlines operating from Stansted as the process for planning the allocation of runway slots for summer 2008 takes place this Autumn, and the equivalent process for Winter 2008 takes place next Spring.  This emphasises the urgency of the need for additional passenger capacity at Stansted and the urgency of the need, therefore, to remove the existing condition MPPA1.

The wider forecasting context

152. As the ATWP makes clear, all the evidence suggests that the growth in the popularity and importance of air travel is set to continue over the next 30 years [CD/87 paragraph 2.8]. In 2006 some 235 million passenger passed through UK airports [CD/209 Table 1] and the DfT’s forecasts underlying the ATWP indicated that the mid point forecast for demand at UK airports in 2020 is 400 million passengers rising to 500 million passengers by 2030 [CD/232 paragraph 2.2]. These are ‘unconstrained’ demand figures unrelated to capacity constraints.

153. The long term factors driving the increase in future demand for air travel in the UK were econometrically modelled by the DfT using statistical techniques on historic data. These factors include future growth in UK and world GDP, increased world-trade, declining air fares, and exchange rates [CD/232 paragraph 2.3]. Another key factor in the DfT’s forecasts is the onset of increasing market maturity, that is, a slowing in the growth of demand for air travel relative to increases in GDP. BAA’s own demand forecasts are also based on sophisticated econometric modelling.  The forecasts also take account of the cost of carbon.
154. The ATWP states that in 2003 there were some 120 million journeys through South East airports out of a national total of around 200 million [CD/87 paragraphs 11.1/2]. Indeed, it goes on to confirm that more than half of the total UK demand that is forecast for 2030 is for airports in the South East of England. The DfT makes clear [CD/87 paragraph 11.1] that “Demand is high principally because of the nature and strength of the economy within the South East, and in London in particular.” and that “At Stansted, there is no spare capacity in some peak hours, and demand is continuing to grow extremely rapidly.” 

155. The DfT’s forecasts for the South East in the ‘maximum use of existing runways’ scenario show demand at about 178.2 mppa by 2015 [CD/232 Table page 71]. For Stansted itself, the same DfT forecasts show demand rising to 32.8 mppa by 2015 in the ‘maximum use of existing runways’ scenario.

156. As indicated in the ES, BAA expects the demand for air travel in the South East to increase by some 4% per annum over the period to 2014/15. By that time this would mean a demand of about 192 mppa for BAA’s South East airports plus Luton and London City airports [CD/19 paragraph 6.2.3]. At the time of the ES, BAA expected total passenger demand at Stansted to reach 35 mppa by 2014/15, although that figure (and the one for BAA’s South East airports) has reduced slightly in the more recent Capital Investment Programme (“CIP”) 2007 forecasts [ACC/10 page 125]; of which more later.

157. It can be seen, therefore, that BAA’s own forecasts of demand at Stansted, and indeed in the South East in general, are broadly consistent with the DfT’s own forecasts and that adds to BAA’s confidence that its own forecasts are robust.

Demand, throughput and capacity

158. An airport’s throughput will rise in line with demand, until that throughput reaches some limitation on capacity. Usually that limitation on capacity will be some physical constraint on further throughput, such as runway, terminal, apron or, indeed, surface access capacity. In the case of Stansted, however, there are additional planning constraints on the airport’s effective capacity imposed by the existing conditions MPPA1 and ATM1.

159. The current application is not, therefore, for additional ‘demand’ but to lift or vary the two existing planning constraints and thereby increase the effective ‘capacity’ of the airport. In the context where BAA is proposing replacement conditions MPPA1 and ATM1, those new planning constraints would set the effective capacity of the airport. This is important in the context of any consideration of demand, as higher demand growth simply means that capacity is reached earlier and lower demand growth means that capacity is reached later. Thus impacts (and of course benefits) might be accelerated or decelerated in time, but they remain essentially the same. In this way arguments about the precise level of demand growth take on rather less importance than might otherwise have been the case.

BAA’s air traffic forecasts
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160. As mentioned above, in 2006 Stansted’s passenger throughput was about 23.7 million passengers. In that same year, there were about 190,000 ATMs at the airport [CD/209 Table 4.1]. These figures can be compared to the current MPPA1 and ATM1 limits of 25 mppa and 241,000 ATMs respectively. BAA’s evidence is clear that it expects the mppa condition to be reached first and that this condition will provide an effective and immediate constraint on the airport’s growth.

161. BAA has proposed that condition ATM1 should be varied so as to lift the ATM limit to 264,000 ATMs and has forecast that this would allow a passenger throughput of about 35 mppa in 2014/15. It is for this reason that BAA’s Environmental Statement has assessed the environmental effects of an increase in passenger throughput from 25 mppa to 35 mppa in the 25 and 35 mppa cases (also referred to as the primary assessment [CD/4 paragraph 1.1.14]). As BAA believes that beyond 2014/15 the passenger throughput with a 264,000 ATM limit could slowly increase beyond 35 mppa
, it has accepted that a 35 mppa condition should be imposed to give confidence that any significant environmental effects assessed in the ES would be those ‘likely’ to arise from the grant of planning permission.

162. The data comprising BAA’s air traffic forecasts are set out in detail in Volume 16 of the ES (Air Traffic Data) [CD/19]. These data provide the detailed inputs to many of the other topics considered in the ES. BAA’s latest forecasts in the CIP 2007 show slightly slower growth in air passenger numbers, with 35 mppa being reached some 12-18 months later than anticipated in the ES [BAA/6/A paragraph 18.7], but these detailed inputs remain equally valid within that slightly extended timescale.

BAA’s air traffic forecasts for Stansted in the ES and CIP 2007
163. BAA’s forecasts reflect its view of how the airport would develop by 2014/15 (or slightly later in the CIP 2007) on the assumption, in the 25 mppa case, that conditions MPPA1 and ATM1 remained as they are and, in the 35 mppa case, that condition ATM1 is varied to allow 264,000 ATMs, with limits within that level on PATMs and CATMs, and condition MPPA1 is varied so as to allow 35 mppa. These are the forecasts in the ES volume of Air Traffic Data [CD/19] as varied by the forecasts in the CIP 2007 [ACC/10]. In the ES BAA also produces a ‘fleet mix sensitivity’ forecast to assess the impacts of a heavier fleet mix than that expected to be operating in 2014/15.

Forecasting methodology

164. BAA’s forecasting methodology was explained in general terms in sections 5-11 of BAA’s forecasting evidence [BAA/6/A].

165. BAA adopts an econometric ‘top down’ approach (as does the DfT, CAA and the aircraft manufacturers). This begins by making forecasts of ‘unconstrained’ demand for BAA airports and all airports in the South East.

166. BAA also makes an assessment of the annual capacities of the airports for which it is forecasting, as these will present a constraint on the amount of demand that can be met in any year. This involves making an assessment of the annual volume of traffic that can be handled by critical elements of airport infrastructure (e.g. runways, terminals and apron area), with reference to the peak handling capabilities of that infrastructure, the mix of demand wishing to use it, and the operational patterns and characteristics of that demand.

167. BAA’s model then applies a series of ‘rules’ which apportion South East demand to individual airports, based on evidence about the behaviour of passengers with origins and destinations in various geographical zones. Where the apportioned demand at a particular airport exceeds its capacity, that ‘spillover’ demand is then reassigned to another airport, or lost to the system, according to a further set of ‘rules’. In relation to Stansted the proportion its traffic that is assessed to be ‘spillover’ in 2014/15 is, however, only some 2% [BAA/6/A paragraph 9].
168. In the case of Stansted, a further small adjustment is then made to reflect future changes in its operating costs (airport charges).

169. These elements of the overall forecasting methodology were explained in greater detail in BAA’s meetings and exchanges of correspondence with the ACC in the context of the ongoing regulatory review by the CAA and, indeed, this inquiry. The following (non-exhaustive) references relating to various ACC documents may be of assistance: ACC 1, Chapter 5; ACC 7; ACC 9 & 10 (CIP 2006, 2007 – Chapter 2); ACC 11 (especially Chapters 2 and 3); ACC 12 (section 2); ACC 13 pages 3 – 10; ACC 22 (especially paragraphs 31-83); ACC/23; ACC/24; ACC 40 (section 8); ACC 45; ACC 57; ACC 62; ACC 63; ACC 64; ACC 68; ACC 100; ACC 109; ACC 110; ACC 115 (CAA: Paper IX – independent assessment of information disclosure between BAA & ACC) and ACC/123. BAA’s methodology is also explained in the BAA/6 series and its results in CD/19.
170. BAA submits that its methodology is robust and provides a sound basis for forecasting the likely passenger and ATM growth at Stansted in the period to about 2014/15.

Forecasts in the ES

171. In this context it is important to note that the 25 mppa case reflects BAA’s view of the likely characteristics of the airport’s passenger throughput if it had been artificially constrained to 25 mppa for some 6-7 years by condition MPPA1. BAA’s forecasting witness explained the assumptions underlying this ‘constrained Stansted’ forecast in BAA/6/A section 9. One of the important characteristics of such an airport is that demand would substantially exceed the ‘constrained’ supply of seats and so airlines would be expected to develop their businesses by increasing ticket prices, concentrating on the most profitable destinations and focussing on ‘higher value’ passengers. In this scenario BAA expects that the proportion (but not the absolute number) of business passengers would grow when compared to the 35 mppa case forecasts. This led to some misunderstanding by UDC and SSE witnesses who suggested that the proposed development added relatively little additional business passenger throughput, but this is entirely to miss the point that the 25 mppa case simply reflects higher fares for all travellers which the business passengers are better able to bear. In other words, relatively more leisure passengers are priced out of travel in the 25 mppa case.

172. BAA’s 35 mppa case reflects its view of how the airport would develop if the constraints imposed by MPPA1 and ATM1 were removed or varied. In the ES, BAA forecast that 264,000 ATMs (243,500 PATMs) would deliver about 35 mppa in 2014/15. This forecast is broadly consistent with that of the DfT, as discussed above. 

173. In both the 25 mppa case and the 35 mppa case, BAA expects Stansted’s passenger mix to remain dominated by passengers carried on short haul scheduled low cost services. These are forecast to comprise 88% of all passengers in the 25 mppa case, and a slightly lower figure of 83% in the 35 mppa case. At the same time long haul traffic is forecast to be 4% in the 25 mppa case and 10% in the 35 mppa case. The assumptions underlying these aspects of the forecasts are explained in paragraphs 2.4.1-2.4.2 of CD/19 and the figures themselves are given in Table 2.

174. Unlike many full service carriers, low cost airlines do not seek to provide services to facilitate passenger transfer. Nevertheless, by 2004 transfer passenger volumes had grown to 12% of Stansted’s annual passenger total [CD/19 paragraph 7.2.1]. BAA expects that the further development in the range of routes and air service frequency offered in the 35 mppa case would lead to a further rise in transfer volumes, such that they would make up about 17% of the total [CD/19 paragraph 7.2.3]. In the 25 mppa case the proportion of transfer passengers is expected to be lower, at about 10%, reflecting the more limited range of destinations likely to be offered, as airlines try to increase margins at a constrained airport.

175. The type of terminating passengers (non transfer passengers) forecast in the 25 and 35 mppa cases is set out at Table 14 of CD/19. Business passengers rise from 3.4 mppa in 2004 to 5.2 mppa in the 25 mppa case; being some 23.1% of the total terminating passengers. In the 35 mppa case, the business passenger total rises further to 5.5 mppa, but the percentage falls to 18.8%. This reflects the point discussed above, namely that in a constrained airport airlines will raise prices, reduce destinations and focus on the most valuable sector of the market. It still needs to be emphasised, however, that an additional 300,000 business flights (150,000 round trips) is a considerable increase in business patronage. Furthermore, the cost of flying in the 35 mppa case would be lower than in the 25 mppa case for all passengers, both business and leisure.
176. In addition, the growth of leisure travel is effectively sponsoring the development of a network of routes which create increased opportunities for business, particularly increased routes to eastern Europe.
177. BAA’s figures for passengers per PATM (“pax per PATM”) were set out at Table 5 of CD/19 and are consistent with the figures for Heathrow and Gatwick, bearing in mind the relative size, constraints and other characteristics of those airports.

178. Stansted handled about 228,000 tonnes of cargo in 2006, down slightly from 2005, but still showing very strong growth over the past 10 years [CD/209 Table 13.2]. The slight fall on the 2005 figure was not, however, unique to Stansted and was in fact in line with falls at Heathrow, Gatwick and Luton. 

179. Based on historic performance, BAA believes that trade in general, and air freight in particular, are likely to grow at a faster rate than the UK economy as a whole and on that basis predicts that the market for air freight in the UK could grow by 4% over the next decade [CD/19 paragraph 4.1.5]. BAA believes that the prospects for growth in cargo tonnage handled at Stansted, in particular, are good for three reasons [CD/19 paragraph 4.1.6]:
i. Runway slots – runway capacity constraints at Heathrow and Gatwick, plus spare runway capacity at Stansted, is likely to encourage a higher growth rate at Stansted than at BAA’s other South East airports.

ii. Market presence – Stansted already has a well developed cargo sector currently accounting for 9% of the UK total tonnage [CD/19 paragraph 4.1.4].

iii. Diversification – The development, for example, of greater long haul routes would be likely to encourage greater carriage of bellyhold cargo as well as the existing dedicated Cargo ATMs.

180. BAA is satisfied that its air traffic forecasts are coherent and robust, subject to the implications on timing which can be drawn from its latest CIP 2007 forecasts. 

Forecasts in the CIP 2007
181. The air traffic forecasts presented in the ES were the product of work undertaken in 2004 and 2005. As part of the normal process of running its business, BAA routinely reviews its forecasts for all of its airports and this was done most recently for Stansted in the CIP 2007 [ACC/10].

182. The most significant new issues which have influenced BAA’s CIP 2007 forecasts are [BAA/6/A paragraph 18.2]:
i. the continuing rise in the price of oil and more pessimistic views about its future trend; and
ii. the growing pressure to reduce the rate of growth in demand for air travel by means of taxes and/or emissions trading schemes.
183. Both of these points are explained in section 18 of BAA/6/A and result in a slightly slower growth in throughput than forecast in the data underlying the ES.

184. In consequence of (principally) these factors, BAA now expects that passenger throughput at Stansted in 2014/15 will be some 2 mppa below that forecast in the ES. This is the result of the slightly slower growth in throughput outlined above and represents about 12-18 months slippage. In other words, BAA now expects 35 mppa to be reached in 2015/16.

185. Coincidentally, this slightly slower rate of growth now brings BAA’s forecasts even more closely into line with those of the DfT outlined in CD/232 and, therefore, underlying the ATWP.

Forecast inputs to the assessment of other impacts

186. The Air Traffic data in CD/19 is also an important input into the assessment of infrastructure requirements and, where appropriate, environmental effects. Sections 5-10 and Appendices A1-A5 of CD/19 give detailed data which were used in the assessments of:
i. terminal and apron infrastructure;

ii. direct on-airport employment;

iii. surface access;

iv. car parking demand;

v. airfield and airspace requirements;

vi. air noise;

vii. ground noise;

viii. air quality; and

ix. third party risk.

187. These inputs to the overall environmental assessment are not considered further here but are referred to, as necessary, in other parts of these Closing Submissions.

Sensitivity tests

188. BAA also produced two principal sensitivity tests being:
i. the fleet mix sensitivity test; and
ii. the 40 mppa sensitivity test.

Fleet mix sensitivity
189. The key assumptions underlying the fleet mix sensitivity were set out at paragraph 11.2.2 of CD/19. In essence, this sensitivity test assumed a heavier fleet mix than in the 35 mppa case, which was then used as a sensitivity test in the assessment of air noise, ground noise and third party risk.

190. BAA made clear, however, that the fleet mix sensitivity test did not represent the ‘most likely’ position [CD/19 paragraph 11.2.4] and it was prepared in order to ‘scope’ the environmental effects of a fleet mix in 2014/15 which was heavier than BAA had forecast. BAA estimates that its heavier fleet mix with 264,000 ATMs would accommodate some 37.5 mppa, which in any event is beyond its proposed 35 mppa condition.

The 40 mppa sensitivity test
191. This passenger throughput sensitivity is “well in excess” of what BAA considers reasonably possible with 264,000 ATMs in 2014/15 (the proposed ATM limit) [CD/4 paragraph 1.1.8, and CD/19 paragraph 11.3.2]. This sensitivity test was undertaken for the purposes of assessing surface access, waste, water, air quality, third party risk, employment and economic effects.

192. BAA’s approach was not to produce a revised fleet mix for this sensitivity test, but to ‘factor up’ the effects of the 35 mppa case by 14% (the percentage increase from 35 mppa to 40 mppa). Thus for surface access, passenger numbers and therefore demands on the highways and rail were ‘factored up’ by 14% to provide a sensitivity. This test was intended to ‘scope’ the effects of alleged uncertainties in BAA’s forecasts (e.g. in relation to transfer passenger numbers).

Beyond 35 mppa

193. BAA does accept that beyond 2015/16 (on the CIP 2007 forecasts) passenger numbers could eventually rise above 35 mppa, even with a condition limiting the ATMs to 264,000. Indeed, that is clear from the ‘fleet mix sensitivity’ test which was consistent with a passenger throughput of 37.5 mppa. With time, BAA accepts throughput could even rise beyond that figure to about 40 mppa
. Indeed, this was made clear in BAA’s Stansted Airport Interim Masterplan [CD/20 paragraph 5.24].

194. BAA recognises, however that its’ principal environmental impact assessment has been based on its ‘most likely’ view that Stansted would have a throughput of about 35 mppa in 2014/15 (or slightly later). For that reason, as was made clear in CD/507, BAA has offered a 35 mppa condition so that the effects of granting planning permission for G1 would be those assessed in the ES.

Conclusions

195. BAA submits that its forecasts, and its approach to forecasting, are robust and provide a sound basis for assessing the ‘likely significant effects’ of the proposed development. Furthermore, it has considered a comprehensive set of sensitivity forecasts that give confidence to its overall assessment.

UDC’s position on forecasting
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196. It is important to note that there is no reason for refusal based of air traffic forecasting. UDC was professionally advised by a large and well known firm of aviation consultants (SH&E) who did not seek to challenge BAA’s forecasting methodology and concluded that BAA’s forecasts were “reasonable” [CD/133 paragraph 3.21 and 5.6], subject to two caveats regarding long-haul traffic and air passenger ground origins and destinations, both of which they described as “not material in the context of a long-term traffic forecast” [CD/133 paragraph 5.6].

197. On that basis BAA is entitled to conclude that there is nothing material between itself and UDC on the issue of air traffic forecasting. Nevertheless, it is perhaps worth drawing attention to some of the comments in the SH&E reports which support BAA’s position and challenge that of certain objectors. 

The SH&E reports

198. From the SH&E reports the following points illustrate the depth of SH&E’s endorsement of BAA’s forecasting approach and, indeed, forecasts, and their independent views of the assertions made on behalf of the ACC:
i. The forecasting methodology adopted by BAA is widely used by ‘key organisations’ such as the DfT, CAA, other airports such as Birmingham and Manchester, and manufacturers such as Boeing and Airbus [CD/133 paragraph 2.5].

ii. BAA’s forecasting methodology is “appropriate” [CD/133 paragraph 2.5].

iii. BAA’s decision to develop its own approach to traffic allocation is not criticised [CD/133 paragraph 2.10] and its allocation methodology is “reasonable” [CD/133 paragraph 2.11].

iv. The introduction of higher airport charges at Stansted reduces the likelihood of BAA’s forecasts of air traffic being exceeded [CD/133 paragraph 2.30].

v. The mix of traffic being forecast by BAA appears to be reasonable, with the possible exception of long haul [CD/133 paragraph 2.36].

vi. The overall fleet mix in BAA’s forecasts represent a “reasonable assessment” of the likely fleet mix [CD/133 paragraph 2.43].

vii. Whilst earlier BAA forecast from the 1990s have substantially under-predicted growth at the London airports, more recent forecasts have been more reliable [CD/133 paragraph 3.8].

viii. The scope for future traffic at Stansted to significantly exceed BAA’s forecasts is “relatively limited” [CD/133 paragraph 3.13].

ix. The low growth rates predicted by BAA for Stansted to 2014 are “reasonable” with significant growth above the levels indicated being “unlikely” [CD/133 paragraph 3.21].

x. The forecast for long haul traffic at Stansted could be “conservative” [CD/133 paragraph 3.22] (this point is met by BAA’s fleet mix sensitivity).

xi. BAA has over-stated the proportion of Stansted passengers coming from outside the South East of England [CD/133 paragraph 3.54] (this led to the SH&E sensitivity on passengers’ origins and destinations).

xii. SH&E’s concerns regarding long haul and non-South East passengers “are not material in the context of a long term passenger forecast” and, as a consequence, BAA’s passenger forecasts are “reasonable” [CD/133 paragraph 5.6].

xiii. BAA’s aircraft fleet mix is “reasonable” [CD/133 paragraph 5.9].

xiv. York Aviation’s suggestion that there should be a passenger cap of less than 35 mppa “is primarily driven by the desire of the airlines to see no further physical development of facilities at the airport that might be used by BAA as a justification for increases in airport charges” [CD/134 paragraph 2.3].

xv. York’s views on the ‘spill’ of traffic from Heathrow to other London airports including Stansted appears at times to be “confused” [CD/134 paragraph 2.67].

xvi. On the question of the potential impact of increases of airport charges at Stansted and York’s assertion that demand is highly sensitive and elastic to such increases “we take the view that this is a difficult argument to accept” and that “one of the key reasons for this is that for the large majority of passengers the air fare is just one component of an overall trip cost and that increases in air fares have to be considered in that context.” [CD/134 paragraph 2.69].

xvii. SH&E believes that the argument made by York regarding the impact of potential increases in airport charges on air fares, and hence demand are “not correct and are erroneous” [CD/134 paragraph 2.70].

xviii. SH&E considers that the paper and analysis produced by York on behalf of the ACC is “part of a negotiating position to persuade BAA not to increase airport charges at Stansted” [CD/134 paragraph 2.72].

xix. BAA’s forecasts of transfer traffic increasing from 13% to 17% does not appear to be unreasonable [CD/135 paragraph 1.4].

xx. SH&E takes the view that “the forecasts of passengers per ATM produced by BAA are reasonable” [CD/135 paragraph 1.12].

xxi. In relation to the reliability of forecasting SH&E believes that “there is a much larger body of data, and greater understanding and experience of the Low Cost segment now exists that means that future forecasts should be far more robust” [CD/135.1 page 7].

199. These points need to be borne firmly in mind when considering the criticisms of the ACC and SSE, which we address later in these Closing Submissions.

Statement of Common Ground

200. Section 6 of the Statement of Common Ground [BAA/20] confirms UDC’s agreement that the air traffic forecasts set out in CD/19 are a reasonable set of forecasts save for (i) the mix of long haul passengers, and (ii) the zonal pattern of origins/destinations [BAA/20 paragraph 6.1.3]. It also confirms that BAA has carried out sensitivity studies (the ‘fleet mix sensitivity’ and within the surface access topic the ‘SH&E sensitivity’) to address UDC’s views on these issues and that those tests are also a reasonable set of forecasts [BAA/20 paragraph 6.1.5].

Conclusions

201. UDC’s position on forecasting supports BAA’s forecasts subject to two detailed issues which have been ‘scoped’ by sensitivity tests undertaken by BAA. There is nothing between the parties on this issue.

The Stansted ACC’s position on forecasting

202. The ACC’s case will be considered in greater detail later in these Closing Submissions, but its overall position will be stated here briefly by way of context for BAA’s case. The ACC believes that the growth of Stansted’s throughput to 2014/15 will be slightly slower than that forecast by BAA. ACC’s forecasting witness anticipates the airport’s throughput to grow to about 26-32.5 mppa by 2015 [ACC/1 paragraph 5.67] compared with BAA’s 33 mppa by 2014/15 in the CIP 2007 [BAA/6/A paragraph 18.7]. The higher end of her range is almost exactly the same as the latest forecast of BAA’s forecasting witness, while the lower end indicated a slower rate of growth over the next 7 or so years. Bearing in mind the airport’s throughput of 23.7 mppa in 2006 and the DfT’s own forecast of growth in the South East, BAA regards the lower end of the ACC’s range as implausible.

203. Nevertheless, the implication of the ACC forecasts, if correct, is simply that benefits and impacts identified in the ES would be deferred somewhat compared to the timescale indicated by BAA. The benefits and impacts themselves, however, would be as assessed when the airport reached a throughput of 35 mppa
.

SSE’s position on forecasting

204. SSE’s position on forecasting will also be considered in greater detail later. SSE produced two proofs of evidence on air traffic forecasts giving different assessments [SSE/4 and SSE/5]. As a generality, SSE’s evidence can be characterised as suggesting a somewhat higher rate of growth in passenger throughput than forecast by BAA. SSE’s forecasting witness in SSE/4 Table 5 indicates that in 2014 throughput at Stansted will reach 39.8 mppa, although SSE’s expert on forecasting in SSE/5 suggests a lower range of 36.3-37.7 mppa (albeit with a higher number of PATMs than proposed by BAA under the revised condition ATM1). BAA regards this rate of growth as too high and that view, as can be seen from the quotations above, is shared by SH&E on behalf of UDC.
205. It should be noted, at this stage however, that in so far as SSE suggests that air traffic forecasting uncertainty could result in a higher passenger growth rate than BAA has forecast then:

i. That uncertainty would re removed by the imposition of a 35 mppa condition, as BAA has proposed; and
ii. With a 35 mppa condition in place, SSE’s forecasting would simply suggest that the throughput indicated in the condition would be reached slightly earlier than indicated by BAA.

Conclusions

206. In broad terms, BAA finds itself in the strong position that its air traffic forecasts are clearly endorsed by UDC and well within the range of forecasts produced by the two other parties principally interested in this issue (the ACC and SSE). BAA also believes its forecasts to be consistent with those of the DfT.

207. On that basis, BAA suggests that its forecasts should be regarded as robust and a sound basis for assessing the ‘likely significant impacts’ of the proposed development.

NEED AND BENEFITS

Introduction

208. The Government’s identification of the ‘need’ for further runway capacity in the South East, and at Stansted in particular, derives from its forecasts of rising demand for air transport, the shortage of available runway capacity in the South East, together with the economic and social benefits that expanded airport capacity would bring. The ‘need’ is thus that level of demand for additional capacity which the Government has decided, as a matter of policy, ought to be met. In meeting that ‘need’ the Government’s stated ‘first priority’ is to make full use of the existing runway capacity in the South East, including that at Stansted.

209. These themes are helpfully brought together at paragraph 11.26 of the ATWP [CD/87] as follows:

“Because we expect there to be an increasingly severe shortage of runway capacity at the major South East airports over the remainder of this decade, making full use of the available capacity at Stansted will be essential to avoid stifling growth. Making full use of Stansted would generate large net economic benefits. We therefore support growth at Stansted to make full use of the existing runway and expect the airport operator to seek planning permission in good time to cater for demand as it arises.”
210. Furthermore, the Planning White Paper [CD/376 paragraph 3.1] makes it clear that the airport development identified in the ATWP is considered by Government to be in the “national interest”.

211. It should be understood, therefore, that economic benefits are not some separate entity divorced from policy, but an integral part of the policy decision that there is a ‘need’ for further runway capacity in the South East, including at Stansted, because demand should be met, in the national interest, up to the level indicated in the ATWP. It is thus quite wrong for objectors to seek to challenge the economic analysis underpinning the ATWP on the pretext that this is not a challenge to the merits of the policy itself. It can be seen, in this context, that challenges to the Government’s assessment of economic benefits are, in reality, a very direct attack on the Government’s policy decision that there is a ‘need’ for further airport capacity at Stansted that should be met by making full use of the existing runway. 

212. This section of the Closing Submissions will now consider:
i. To what extent are need and benefits ‘settled’?

ii. Response to SSE’s second set of Opening Submissions;
iii. BAA’s case on need and benefits; and
iv. Conclusions.
213. The position of other parties on economic and social benefits will be considered later in relation to UDC’s reason for refusal 9.

To what extent are need and benefits ‘settled’?

214. Introduction

215. Clearly some parties to this inquiry do not agree with the merits of Government policy in the ATWP on the need for additional runway capacity at Stansted and, indeed, seek to challenge the policy of making full use of the existing runway by attacking the Government’s analysis and conclusions on economic benefits.

216. In this context it is important to note that the arguments now raised by objectors, such as SSE, were (largely, if not entirely) put to, and rejected by, the Government in the formulation of its air transport policy. It cannot properly be said that the ATWP is out of date – it is a December 2003 White Paper and thus very recent – and so the argument of objectors appears to be, rather, that in considering the economic benefits of airport expansion the Government came to erroneous conclusions in the formulation of policy (e.g. it misunderstood the economic effects of outbound tourism or the social cost of carbon on the economy). This, however, is simply to attack the merits of Government policy by the back door. The Government went through a very extensive research and consultation exercise in which all parties had the opportunity to raise issues, and in many cases did raise issues, relating for example to the economic and social benefits of air travel [see CD/113 Chapter 3 on the benefits of growth in air travel and Questionnaire ‘Question 1’ on economic benefits and Annex A ‘Questions 4 and 5’]. What SSE, and to some extent UDC, now seek to do is to question the Government’s conclusions on matters that went to the formulation of Government policy and thereby question the merits of Government policy itself. 

The purpose and effect of national policy statements

217. Reference has already been made to the planning context for national infrastructure projects, as set out in Section 4 of BAA’s planning evidence [BAA/1/A]. It was clearly the purpose of national policy statements, such as the ATWP, that they should address issues such as need and benefits so as to ensure that time is not wasted at planning inquiries going over issues which have been ‘settled’ [see quotation at BAA/1/A paragraph 4.7]. That theme has been reinforced in the recent Planning White Paper [CD/376 paragraph 3.1] which states that:

“A key problem with the current system of planning for major infrastructure is that national policy and, in particular, the national need for infrastructure, is not in all cases clearly set out. This can cause significant delays at the public inquiry stage, because national policy has to be clarified and the need for the infrastructure has to be established through the inquiry process and for each individual application.”
218. It is very clear from the ATWP itself and, indeed, from the Planning White Paper that the ATWP is intended to be a national policy statement
. It is important to note, in this context, that the policy guidance in the ATWP, relating to making full use of Stansted’s existing runway, is clear, specific and up to date. It was also specifically intended to ‘settle’ issues such as need so that time did not have to be ‘wasted’ on them at planning inquiries. 

219. It is axiomatic that a planning inquiry is not the appropriate forum in which to question the merits of Government policy, as the Secretary of State is answerable to Parliament on such matters. This stricture is reflected in the Inquiries Procedure Rules 2000 (SI 2000/1624) at Rule 24 which provides that any Government representative giving evidence at a planning inquiry shall not be obliged to answer questions going to the merits of Government policy. The question then arises as to what properly is to be regarded as a statement of Government policy.

220. The leading authority on this point is the House of Lords decision in Bushell v Secretary of State for the Environment [1981] AC 75. That case related to the decision of a planning inspector not to allow objectors to a motorway scheme to cross-examine the Department of Transport’s representatives on the reliability and statistical validity of the methods of traffic prediction underlying the Department’s need case for the proposed new roads. In the course of his judgement Lord Diplock held [page 98] that:

“‘Policy’ as a descriptive of departmental decisions to pursue a particular course of conduct is a protean word and much confusion has, in my view, been caused by a failure to define the sense in which it can properly be used to describe a topic which is unsuitable to be the subject of an investigation of its merits at an inquiry at which only persons with local interests affected by the scheme are entitled to be represented.” (emphasis added) [protean = variable OED]

221. Lord Diplock went on to recognise that there exists a wide range of departmental ‘decisions’, from a decision to construct a national network of motorways on the one hand, which would clearly be a matter of Government policy in the widest sense, to the exact line to be followed through a particular locality on the other, which would not be described as Government policy in the ordinary sense of that term.

222. The House of Lords ultimately rejected the objectors’ challenge to the inspector’s decision and Lord Diplock observed [pages 100-101] that:

“I think that the Inspector was right in saying that the use of the concept of traffic needs in the design year assessed by a particular method as the yardstick by which to determine the order in which particular stretches of the national network of motorways should be constructed was government policy in the sense of being a topic unsuitable for investigation by individual inspectors upon whatever material happens to be presented to them at local inquiries held throughout the country.” (only the second passage of emphasis added)

223. Thus it would be wrong to conclude that Government policy extends no further than “what the government actually proposes to do” [SSE/36/A paragraph 16]. As seen in the Bushell case itself, Government policy can also include the methods and data by which Government comes to the conclusion about what it proposes.

224. It is in this context that one needs to ask, is it legitimate for a planning inquiry to investigate the merits of (for example):
i. The Government’s use of a direct ‘user benefits’ analysis to examine some of the economic benefits of airport growth in the UK.
ii. The Government’s treatment of foreign residents in such a user benefits analysis.
iii. The Government’s consideration of the economic effects of outbound tourists on the overall balance of payments.
iv. The Government’s consideration of the social cost of carbon resulting from the growth of air transport.
v. The Government’s conclusions on the existence of wider economic benefits of growth in air transport.
225. These are, it is submitted, matters of political and economic judgement for the Government, as is the judgement that making full use of the existing runway at Stansted will “generate large net economic benefits” [CD/87 paragraph 11.26]. BAA submits that these judgements are a necessary part of the Government’s policy decision that there is a need for further runway capacity at Stansted and that, as a consequence, full use should be made of Stansted’s existing runway. It is thus not open to a planning inquiry to challenge the merits of Government policy on such issues.

226. By seeking to challenge the economic benefits of the Government’s policy to make full use of the existing Stansted runway, UDC and SSE seek to challenge directly the merits of that policy and thus the weight to be attached to it. That much is clear from the officers’ report to committee on the application [CD/33.1 paragraphs 15 and 97] and from the oral evidence of UDC’s planning witness
.

227. It is clear that the ATWP was intended to ‘settle’ certain matters and the judgement of Sullivan J in the judicial review of the ATWP [CD/342] is helpful on this point. In the context of the challenge to the precise location of a second runway at Stansted in paragraph 11.40 of the ATWP he said:

“I accept that under the 2002 Rules objectors will still be given an opportunity to have their say, but there is a clear intention that inquiry time is not ‘wasted’ by going over issues that have been ‘settled’. In this context, there is a risk that time spent by Essex/Herts exploring details of the consultation exercise and the SERAS Reports that led up to the adoption of the policy in the final sentence of paragraph 11.40 would be regarded as ‘wasted’: and the policy would be regarded as having been ‘settled’ by the White Paper” [paragraph 228].
228. It was, therefore, specifically because the precise location of the second runway would be regarded as having been ‘settled’ by the ATWP that Sullivan J upheld the challenge to paragraph 11.40. There was, however, no challenge to the policy of making full use of the existing runway and that policy is therefore ‘settled’. Indeed, Essex/Herts regarded the policy of making full use as a matter of “political and economic judgement” for the Government [CD/342 paragraphs 58-59].

229. In that context it is not appropriate to reopen, at a planning inquiry, the detailed political and economic (and indeed ‘other’) judgements which comprise the overall policy of making full use of the existing runway. That includes judgements on the direct user benefits and the wider economic benefits. To do otherwise would be to challenge the merits of the policy itself. Indeed, it is difficult to understand why UDC and SSE would spend time at the inquiry challenging the Government’s treatment of the economic and social benefits unless that challenge was ultimately directed to the merits of, and therefore the weight to be attached to, the policy itself.

230. Much has been made by objectors of the comments, set out below, made by Mike Ash (Deputy Director and Chief Planner in the Town and Country Planning Directorate of the Office of the Deputy Prime Minister (“ODPM”)) in his witness statement [CD/382] to the ATWP judicial review. 

“The Government’s view is that where need is established by a national policy statement, a planning inspector at a planning inquiry should not have to consider whether a need for the development exists but should consider whether the need identified is outweighed by other relevant factors.  The establishment of need for a type of development in a policy statement does not mean that an inspector, and ultimately the decision-maker, will be precluded from considering the need for the proposed development, but this will be done in the context of what is said about need in the national policy statement.  Persons interested in the application will have the opportunity to make representations as part of the inquiry process.  It will be up to those that are opposed to a development to present their arguments against a specific development and it is right that they should have the opportunity to do so.  This view was expressed in responses given to the Houses by Yvette Cooper MP and Lord Rooker …” [CD/382, paragraph 7.17]
231. This statement makes it perfectly clear that the consideration of ‘need’ by an Inspector will be “in the context of what is said about need in the national policy statement”. As Mr. Ash explained, the same point was also made by Yvette Cooper MP (Parliamentary Under-Secretary of State, ODPM) during the Parliamentary debate on a Lords’ amendment to the Bill [CD/381]. It is correct to record that Yvette Cooper went on to say that “The inspector must ensure that all relevant impacts of a specific development are considered during an inquiry, and that means all material considerations together with the relevant impacts such as economic or environmental impact.” Clearly, however, that does not detract from the comment that ‘need’ must be considered in the context of what is said about need in the national policy statement.

232. BAA has directed much of its evidence on the issue of need and benefits towards identifying what is said about need in the ATWP, being the relevant national policy statement. There may, of course, be aspects of need and benefits which are not covered by the national policy statement – local employment impacts, for example – and on these it is accepted that matters may not be ‘settled’ by the ATWP.

233. What is the effect, therefore, of something being ‘settled’ by a national policy statement? BAA submits that there are a number of effects, being:
i. The promoter of a project, the need for which is specifically supported by a national policy statement, should not have to produce evidence at a planning inquiry to establish or justify that need. ‘Need’ in this context includes the economic and social benefits identified by the Government in establishing its policy.
ii. In so far as evidence is called at an inquiry challenging the economic or other benefits of a project as identified by the Government in a national policy statement, the consideration of that evidence should be within the context of what is said about need and benefits in the national policy statement.
iii. Any local impacts, whether economic or environmental, which are not ‘settled’ by a national policy statement will have to be considered during a planning inquiry, insofar as material. These might include local employment impacts, although in the present case local employment impacts should be seen in the context of the emerging RSS.
iv. The Inspector and the Secretaries of State will, of course, have to consider the ultimate balance between need and other factors in making a recommendation on and determining, respectively, the appeal. In that context the need for the development is very much a matter to be considered by an Inspector in that balancing exercise.

234. Finally, it is worth stressing two points, being:

i. That it has never been part of BAA’s case, although other parties repeatedly and wrongly suggest that it has, that because certain matters are ‘settled’ the decision in this case has been predetermined. BAA has always accepted that the Inspector and the Secretaries of State will need to draw the overall planning balance and weigh the issues of need and benefit against impacts, within the context of policy; and

ii. That in this case UDC, SSE and others have not been prevented from calling any evidence on economic and/or social benefits or, indeed, from identifying any impacts. In this context, BAA’s position is simply that (a) it is perfectly entitled to rely on the Government’s policy on need and benefits in the ATWP and does not need to call evidence to justify Government policy or the way that Government arrived at its policy, and that (b) in so far as others do seek to call evidence on need and benefits, that evidence needs to be considered in the context of what is said about need and benefits in the national policy statement.

Response to SSE’s second set of opening submissions

235. In its legal submissions [SSE/36/A] SSE made a number of points about (a) the ATWP and the economic case for the expansion of Stansted, and (b) what it described as the Appellant’s failure to call economic evidence. BAA’s response to a number of those points should by now be clear. For completeness they will, however, be considered in turn.

The ATWP and the economic case for the expansion of Stansted

236. Under the heading ‘the ATWP and the economic case for the expansion of Stansted’ [SSE/36/A] SSE raised the following points:
i. The nature and wording of the ATWP;
ii. The witness statements and submissions made on behalf of the Government in R (Essex County Council) v. Secretary of State for Transport [2005] EWHC 20 [CD/342];
iii. The judgement of Sullivan J in the Essex County Council case;
iv. Subsequent statements by the Government;
v. R (on the application of King’s Cross Railway Lands Group) v LB Camden [2007] EWHC 1515 (Admin); and
vi. Planning for a Sustainable Future White Paper.

237. These headings will now be dealt with in turn.

The nature and wording of the ATWP

238. On this issue, SSE’s submissions [paragraph 16] have simply misunderstood the effect of the judgement of the House of Lords in Bushell v Secretary of State (see above). It is noticeable that Bushell was not included in the bundle of authorities at SSE/36/B and footnote 11 of SSE/36/A simply refers to the short extract from Bushell in Sullivan J’s judgement in the ATWP judicial review. A reading of the full case, however, makes it clear that ‘policy’ is a “protean” word that has a wide range of meaning depending on the circumstances. In Bushell itself the definition of ‘policy’ extended not only to the Government’s motorway construction programme but also to the methodology and data underpinning its assessment of ‘need’ for that motorway programme. That is exactly BAA’s point in the present case.

239. SSE’s attempts to challenge the economic assessment that went into the formulation of policy, whilst claiming not to challenge the merits of the policy itself, are simply disingenuous. The challenge is, as stated previously, a very direct attack on the merits of Government policy and, thereby, the weight to be attached to it.

240. SSE’s submissions [SSE/36/A paragraph 20] make clear that SSE does not accept the conclusion that the Government reached at paragraph 11.26 of the ATWP that making full use of Stansted’s runway would generate large net economic benefits. It justifies this position by reference to the criticisms of the ATWP in the report of the House of Commons Environmental Audit Select Committee [CD/365 paragraphs 38 and 39]. This, however, merely reinforces BAA’s point that these are matters of policy on which Government is answerable to Parliament and, indeed, has answered to Parliament in the form of the Environmental Audit Select Committee. It is perhaps disappointing that SSE’s representations did not draw attention to the Government’s robust response to the Environmental Audit Select Committee’s report [CD/391 paragraphs 7 and 8]. The merits of those issues will be considered later, the point here is that the fact that a Select Committee has looked at these issues doesn’t suggest that they are not part of Government policy; it actually suggests the complete opposite.

241. Paragraph 21 of SSE’s submissions [SSE/36/A] is again based on a misunderstanding. The figures given in that paragraph for growth in business passenger numbers were those from the ATWP consultation paper [CD/113] whereas the calculation of ‘user benefits’ relied on by the Government in support of the ATWP was based on the later DLL25 forecasts in the paper ‘Passenger Forecasts: Additional Analysis’ [see CD/232 paragraph C34 and Table C1]. All this is to miss the point however. Even if different passenger mix forecasts did produce different calculations of user benefits, that is not a proper basis for challenging the Government’s policy conclusion that making full use of Stansted’s existing runway will produce large net economic benefits. That conclusion was based on a number of factors, which will have included its assessment of user benefits, but which will have also included other factors such as its understanding of the wider (but unquantified) economic benefits. SSE’s witness on economics accepted in cross-examination that direct user benefits might amount to £1bn and wider economic benefits a further £1bn
. Even on that basis, which is not accepted, the Government would be right to conclude that making full use of Stansted’s existing runway would produce large net economic benefits.

The witness statements and submissions made by the Government in the Essex County Council case

242. This section of SSE’s legal submissions [SSE/36/A] makes reference to the witness statement of Mike Ash in the ATWP judicial review and BAA has commented on those passages earlier.

243. Paragraph 24 of SSE’s submissions makes the point that Counsel for the Secretary of State accepted that it was both possible and legitimate to argue at a planning inquiry in respect of Stansted that the adverse environmental impacts were such that planning permission should be refused notwithstanding that this would frustrate national policy. Such a proposition is hardly surprising and BAA has never suggested otherwise. Clearly, as discussed earlier, significant weight should attach to national policy and so, for any adverse impacts to outweigh that policy, they would have to be very adverse (particularly in view of the exercise undertaken by the Government as part of the SERAS process to understand the likely nature and scale of the impacts associated with expansion); but the proposition itself is uncontroversial. Paragraph 1.4 of the ATWP itself makes the point that it does not “authorise” any particular development “but sets out policies which will inform and guide the consideration of specific planning applications.” 
244. Nothing in the Mike Ash witness statement suggests that it is legitimate at a planning inquiry to challenge the merits of Government policy as set out in the ATWP and, furthermore, nothing suggests that the various statements on need and benefits in the ATWP are not expressions of Government policy and to be given significant weight in the decision-making process.

The judgement of Sullivan J in the Essex County Council case

245. Paragraphs 27 and 28 of SSE’s legal submissions [SSE/36/A] draw conclusions from paragraph 222 of the judgement of Sullivan J in the ATWP judicial review. It is important to understand the point that Sullivan J was making in this part of his judgment. The reference to page 164 of the ATWP consultation document (CD/113) relates to the weight Ministers put on each of the various considerations relevant to their formulation of Government policy. The particular issue being dealt with at paragraph 222 of Sullivan J’s judgement was the weight which Ministers had attached to the provision of new capacity in the formulation of policy. This is, therefore, a quite different matter from the weight which is to be attached to the policy itself at planning inquiries.

246. What the judgement at paragraph 222 then goes on to do, quite rightly, is to draw a distinction between, on the one hand, giving an ‘indication’ in the ATWP as to what weight Ministers had put on a particular factor in formulating policy and, on the other hand, setting out a “prescriptive policy” that a particular capacity gain did outweigh the environmental impacts of a particular form of runway, with a particular capacity, at a particular airport. This was clearly part of the reasoning which led Sullivan J to hold that the policy in paragraph 11.40, which indicated that the new runway at Stansted should be on the alignment shown on the plan at page 117 of the ATWP, was unduly prescriptive and should be struck down.

247. Paragraph 28 of SSE’s submissions then goes on to make the point that if Sullivan J’s analysis was good for the second runway and its contemplated capacity, so too with the existing runway and its contemplated capacity. There are a number of flaws in this analysis. First, the ‘making full use’ policy is not directed towards a particular runway alignment that could legitimately be a subject of debate at a planning inquiry. It is a policy about the use of an existing piece of infrastructure (Stansted’s existing runway). Second, BAA accepts that it is proper to balance need against environmental impacts. There is, therefore, nothing ‘prescriptive’ about a policy of making better use. Finally, and most importantly, the challenge to the second runway policy was made in the context of a judicial review of the ATWP. It is, however, quite wrong to seek to challenge (by inference) the merits of other parts of the ATWP in a planning inquiry, in circumstances where no challenge was taken in the Courts.

Subsequent statements by the Government

248. In paragraphs 29-41 of its legal submissions [SSE/36/A], SSE draws attention to various quotations from Yvette Cooper during the passage of the Planning and Compulsory Purchase Bill [CD/380]. That context is important because what was being debated was the new provisions relating to ‘economic impact reports’ (EIRs) for the purposes of Major Infrastructure Projects as defined in what is now section 76A of the 1990 Act, as amended by the 2004 Act. What was being debated in the passages at CD/380, therefore, was the ability of objectors to challenge the contents of an EIR produced by a developer; not their ability to challenge Government policy as set out in a national policy statement such as the ATWP. In this context it needs to be remembered that the current application is not a Major Infrastructure Project for the purposes of section 76A and there is, therefore, no EIR for the project.

249. In any event, even with an EIR for a project, where there is also a national policy statement dealing with need and benefits, the issue would have to be considered in the context of that national policy statement.

250. The passages relied on in CD/380, therefore, do little to assist in the general discussion of the role of national policy statements, and nor were they intended to.

251. The passages on the issue of ‘need’ at paragraph 33 of the submissions come from Yvette Cooper’s comments recorded in CD/381 (although this is not stated in SSE’s submissions) and were dealt with earlier.

252. Paragraph 40 of the submissions accepts that “considerable weight” can be given to what SSE describes as the Government’s “preliminary view” that best use must be made of the existing runway at Stansted. Here we again glimpse SSE’s position for what it really is – a direct attack on Government policy. There is no sense in which the policy to make full use of Stansted’s runway can properly be described as only a ‘preliminary view’; it is a considered and settled policy position, taken after an extensive research and consultation exercise. The suggestion in the same paragraph that the December 2003 ATWP is of “some antiquity” is also hopelessly wrong. The ATWP is an up to date policy document and the Government has expressly stated that it remains “committed” to the ATWP in the December 2006 ATPR [CD/88 paragraph 1.2]. Whilst the Progress Report may not itself be a statement of policy, the Government has confirmed in that document (and more recently in the August 2007 consultation on the proposed ECA, [CD/438 page 9, paragraph 1.4]) that its policy for the long term sustainable development of aviation set out in the ATWP remains unchanged.

253. Paragraph 41 of SSE’s legal submissions again reveals that this is a direct attack on the merits of Government policy by means of an attack on the assumptions underlying it. In truth, SSE simply does not accept the Government’s analysis underlying the ATWP which itself rejected many of the very arguments that SSE is now making. Many of SSE’s arguments are, therefore, simply ‘having another bite at the cherry’.

R (on the application of King’s Cross Railway Lands Group) v LB Camden

254. In this section of the legal submissions, SSE develops its theme that the making full use policy is nothing more than a “preliminary view”. The King’s Cross case cited by SSE (reproduced at SSE/36/A) dealt with a completely different legal situation in which a Council resolved to grant planning permission but, before planning permission itself was granted, changed its mind and revoked its previous resolution. Quite what this has to do with the clear expressions of Government policy in the ATWP it is difficult to understand. Furthermore, there is absolutely no suggestion from the Government that it had ‘changed its mind’ on the policy contained in the ATWP; on the contrary the ATPR leaves no room for doubt that it remains committed to that policy.

255. It is quite wrong of SSE to suggest in paragraph 45 of its legal submissions that less weight should attach to the ATWP because of the matters there set out. There is nothing identified in that paragraph that properly casts any doubt on the considerable weight to be attached to Government policy set out in the ATWP. The Government is not obliged to turn up and justify its policy at every public inquiry – whether it be aviation policy in the ATWP, green belt policy in PPG2 or the sequential search policy in PPS6. Still less is an appellant obliged to justify Government policy at second hand. Appellants, and others at planning inquiries, are entitled to place considerable reliance on statements of national policy at face value.

Planning for a Sustainable Future White Paper

256. In paragraph 46 of its submissions SSE points to the indication in the Planning White Paper [CD/376] that the ATWP will be subject to full review in three years time. The proper inference to be drawn from that is that, unless and until changed by any such review, Government aviation policy remains as set out in the ATWP. Although it is stated that the ATWP was not subject to Parliamentary scrutiny, there can be no proper suggestion that it was not properly prepared in accordance with all correct procedures – indeed had that not been the case it would have been a ground for legal challenge during the judicial review.

The Appellant’s failure to call economic evidence

257. This has been largely dealt with before. BAA has not failed to call economic evidence – it has indeed called a lot of economic evidence. Its economic evidence has been largely directed towards identifying what is said about the need for, and economic benefits of, the expansion of Stansted airport in Government policy and the background documents which were produced to support the formulation of Government policy. BAA has also drawn on other economic evidence including the Oxford Economic Forecasting reports [CD/120 and CD/242] and the Eddington Transport Study [CD/111]. BAA produced a digest of Government policy and supporting analysis in the form of Appendix 1 to BAA’s planning evidence [BAA/1/C]. That appendix was prepared by Peter Wood - director of Economic Development at Tribal Consulting - and an experienced applied economist. It is an extremely thorough review of the economic policy context for the G1 development and the economic benefits of the scheme.

258. It is right that BAA did not call oral evidence from a professional economist, but then plainly it did not need to. Thus no ‘adverse inference’ can properly be drawn from BAA’s decision not to call a professional economist, as BAA seeks to rely on Government policy in this regard and does not seek to justify it. Furthermore, we note that no such evidence was called by any other party to this inquiry.  UDC relied on the evidence of its planning officers and SSE called one of its own members
 who, whatever his other merits, cannot properly be described as a professional economist.

259. As stated before, BAA’s position is that it is entitled to rely on Government policy in the ATWP and the analysis carried out by the Government to support that policy.

Conclusions

260. SSE’s legal submissions on these issues are wholly misconceived. In large part they are an attempt to (a) challenge the merits of Government policy and/or (b) re-argue matters which should have been, and very largely were, raised by SSE and dealt with during the consultation leading to the formulation of Government policy, and/or (c) raise matters which, if they had any merit - which they don’t – should have been raised in judicial review proceedings. 

261. The merits of SSE’s individual points on economic benefits will be considered later in relation to UDC’s reason for refusal 9, but the overarching argument that “less weight” [SSE/36/a paragraph 45] should be placed on Government policy in the ATWP is entirely without merit.

BAA’s case on need and benefits

262. This section in BAA’s Closing Submissions outlines BAA’s evidence on ‘need’ and ‘benefits’. For convenience of analysis and presentation the topics of ‘need’ and ‘benefits’ are here set out separately, although, as acknowledged above, they are very closely related.

Need

263. The ATWP is absolutely clear that there is an “urgent need” [CD/87 page 13] for additional runway capacity in the South East. The ‘urgency’ of that need in the South East is the result of both rapidly rising demand and a severe shortage of additional runway capacity in the region. Indeed, as the ATWP makes clear, “we expect there to be an increasingly severe shortage of runway capacity at major South East airports over the remainder of this decade” [CD/87 paragraph 11.26]. Nowhere is the shortage of existing runway capacity more severe than at Stansted. In 2006 the airport handled some 23.7 mppa against a throughput constraint imposed by condition MPPA1 of 25 mppa. Stansted is expected to reach 25 mppa in 2008, and unless condition MPPA1 is lifted or varied BAA would have to take steps to artificially constrain throughput through the slot allocation process. 

264. The DfT’s forecasts of unconstrained demand at UK airports show demand rising from some 200 mppa in 2003 to a central figure of some 500 mppa by 2030 [CD/87 paragraph 2.8].  These figures are based on the DfT’s latest passenger forecasts (DLL25) as presented in ‘Passenger Forecasts: Additional Analysis’ [CD/232 paragraph 2.2 and Figure 1]. The Government has, however, pursued a “balanced strategy” [CD/87 paragraphs 2.17-2.19] and the provision of additional capacity supported in the ATWP would accommodate around 470 mppa by around 2030. Thus Government policy in the ATWP does not support capacity which would meet the full unconstrained UK demand arising in 2030. A consequence of such a strategy, however, is that there will be strong demand for that capacity which is supported in the ATWP – which is therefore what the Government considers is needed. 
265. The DfT’s forecasts for Stansted indicate a passenger throughput of about 32.8 mppa in 2015 under the maximum use scenario [CD/232 Table at page 71]. That figure rises to about 36.5 mppa in 2030 under the same scenario [CD/232 Table at page 70]. Both figures are clearly well in excess of the current 25mppa limit imposed by condition MPPA1. 

266. BAA’s air passenger forecasts set out in the ES anticipate a throughput of about 35 mppa (without the current condition MPPA1) by 2014/15; indeed that is the basis of the 35 mppa case. In the 2007 Capital Investment Programme (CIP 2007) BAA forecast slightly slower growth to 2014/15 with Stansted’s throughput expected to be some 33 mppa [ACC/10 page 126]. BAA’s forecasting witness made clear his view that he would now expect 35 mppa to be reached some 12-18 months later than forecast in the ES.

267. UDC accepts BAA’s air traffic forecasts as being reasonable [BAA/20 section 6] and SSE suggests that demand will be even higher than BAA has forecast. On the ACC’s forecasts 35 mppa is reached somewhat later than forecast by BAA [ACC/11 page 345 Table C3], although it is still reached by 2030 save in relation to the most pessimistic forecasts.

268. It can be seen, therefore, that there is an urgent ‘need’ for the additional capacity proposed at Stansted, although on some objectors’ forecasts throughput will reach that level earlier than BAA has forecast and some later. BAA remains confident, as stated earlier, that its forecasts are reasonable and its need case is clear and compelling.  

Economic and social benefits

269. The economic and social ‘benefits’ of meeting additional demand for airport capacity are clearly identified in the ATWP. The Government undertook extensive research and consultation in the preparation of the ATWP and came to very clear decisions on the economic and social benefits of air travel. Those are clearly matters of political and economic judgement on which the Government is, ultimately, answerable to Parliament. As discussed above, however, both UDC and SSE have sought to challenge the Government’s judgement on the economic benefits of air travel. Both of those parties have also largely ignored or dismissed the social benefits of air travel as identified in the ATWP. UDC and SSE’s position on these issues will be considered later in these Closing Submissions in relation to UDC’s reason for refusal 9. This section of the Closing Submissions will simply draw together some of the main themes on economic and social benefits relied upon by BAA.  
Economic benefits

270. BAA’s detailed submissions on the economic benefits associated with the proposed development are set out in Appendix 2 to these Closing Submissions.  What follows is a summary and overview of BAA’s submissions on economic benefits.

271. This section of our Closing Submissions is divided into three parts.  In the first, we consider the relevant policy framework.  In the second, we examine the various types of economic benefit associated with the proposed development.  In the third, we set out our overall conclusions.
Policy Framework

Introduction

272. The primary benefit of any investment lies in the flow of goods or services which it provides.  It needs to be stressed, however, that major transport infrastructure projects such as G1 play a much wider role in facilitating economic development and in securing the achievement of relevant Government policy objectives.  These objectives relate to national economic policy, transport policy and policies for regional development.  The proposed development is required to ensure the achievement of government objectives in all of these areas.

National Policies

Economic Policy

273. The 2007 Budget Report [BAA/1/C App. 1 paragraph 2.2.2] recognises the importance of transport investment to provide the essential foundations for a flexible economy [paragraph 1.26]. It links investment in transport to Britain’s capacity to compete in global markets [paragraph 3.131], and places great emphasis on the importance of the UK attracting inward investment in order to ensure that the opportunities from globalisation are realised.  Particular emphasis is placed on London’s role [paragraph 3.166] and the report advocates that planning authorities should seek the maximisation of the use of existing infrastructure [paragraph 3.153].

274. The proposed development would increase the capacity of the London airport system which provides the greater part of the UK’s international air connections.  Maximising the use of the capacity of Stansted airport would thus contribute to provision of the transport network which Government policy identifies as critical to the UK’s economic success.  Strengthening international linkages would benefit the development of the global role of London and serve the aim of making the UK a favoured location for international investment.

Transport Policy

· Air Transport White Paper

275. The publication of the ATWP was informed by a series of research and consultation papers including the 1999 OEF report [CD/242]. 
276. The ATWP makes it clear that aviation is seen to be of great importance to the UK economy in terms of national competitiveness, regional development, and for people’s ability to travel quickly, easily and affordably to where they want to go [see e.g. paragraphs 1.5, 2.5, and 2.11].  It is made clear that not providing additional capacity “would significantly damage the economy and national prosperity” [paragraph 2.18].   

277. The ATWP also describes the wider context within which the aviation industry operates.  In respect of aviation and tourism, it explains: the great benefits to consumers from the growth in foreign travel [paragraph 4.21]; the importance of in-bound tourism to GDP, and the significant contribution to the economy from out-bound tourism [paragraph 4.22]; and the great disadvantages to incoming tourism caused by limits on air capacity [paragraph 4.23].  It also recognises the benefits of airports to local and regional economies [paragraph 4.24], and the important role of airports in the supply and distribution of goods [paragraphs 4.28 and 4.29].
278. The ATWP states that “making full use of the available capacity at Stansted will be essential to avoid stifling growth” [paragraph 11.26], and that “The Government believes the realisation of its regional and sub-regional growth objectives would be strongly complemented by expansion of Stansted” [paragraph 11.28].

· Air Transport White Paper Progress Report

279. The ATPR [CD/88] draws on the Eddington Study, the 2006 OEF Report and the Stern Review. 
280. The Eddington Study [CD/111] found that “there is clear evidence that a comprehensive and high performing transport system is an important enabler of sustained economic prosperity” [paragraph 1, The Case for Action]. It advised that the Government should prioritise action on those parts of the system where the networks are critical in supporting economic growth and where there are signals that these networks are not performing, such that transport constraints could “hold back” economic growth [paragraphs 1.80 – 1.81, The Case for Action]. The strategic economic priorities were identified as including “key international gateways”.
281. His advice is consistent with the ATWP in identifying aviation gateways as a strategic priority and recognising “the vital role of aviation in supporting the international competitiveness of the UK’s high-tech manufacturing and financial services sectors” [paragraph 4.112 Main Report Volume 3].  
282. The ATPR refers to the Eddington Study to highlight the key role of aviation and infrastructure investment for a healthy economy [paragraph 4.16].

283. The 2006 OEF Report [CD/120] found that aviation is a substantial industry in its own right and concluded that the industry supports tourism; supports trade; influences where companies invest; is important for key growth sectors; and supports business efficiency [Executive Summary, pages 5 & 6].  
284. The ATPR refers directly to, and relies on, the findings of the 2006 OEF Report in respect of the importance of access to air services in influencing companies’ decisions on where to locate, and whether to invest in the UK at all [CD/88 paragraphs 4.14 – 4.15].

285. The basic economic principle at the heart of the Stern Review [CD/157] is that carbon emissions should be restricted to the level at which the costs of additional carbon emissions are equivalent to the benefits of the activities which produce the emissions. 

286. The key policy measure endorsed by Stern to achieve this balance is the pricing (and trading) of carbon emissions.  This is explained in the introduction to Part IV of the report.  Activities whose benefits are sufficiently high would be able to bear the price of carbon emissions.  Stern notes that the costs of reducing carbon emissions in transport are high, as are the welfare costs of reducing demand for travel, and that transport is expected to be one of the fastest growing sectors in the future. Transport is therefore expected to be among the last sectors to bring its emissions down below current levels [CD/157 Annex 7c]. The implication is that even under a tax regime designed to reduce carbon emissions, the Stern review expects aviation to expand.
287. The Stern Review thus supported the approach set out in the ATWP, a point acknowledged in paragraph 1.5 of the ATPR [CD/88], which re-affirms the strategy of the ATWP both generally [paragraph 1.2], and specifically in relation to making the best use of the existing runway at Stansted [paragraph 5.7].

Regional Policies

288. Economic development policy for this region is set out in the emerging RES and the RSS.  The purpose of the RES is to assist regional development partners – including local authorities – in identifying and taking appropriate action to promote development of the regional economy.  These two documents define planning and development priorities and set a framework for local authority decisions on matters including planning and investment. 

East of England Regional Economic Strategy [CD/119]

289. The RES identifies eight strategic goals, of which Goal 6 – making the most from the development of international gateways and national and regional transport corridors – is of particular relevance to Stansted.  The RES “… seeks to capitalize on the economic and employment opportunities provided by [the sustainable expansion of airports] while securing positive and meaningful mitigation measures to address environmental impacts” [CD/119 page 64].  
290. Within Goal 6, Priority One is “to take advantage of the opportunities from sustainable airport expansion in the region” [CD/119 page 65]. This priority itself recognises that the “region’s airports are important assets which act as drivers for growth and regeneration and will play an important role in improving the region’s competitive strength and attractiveness as a business location and tourism destination” [CD/119 page 65].  An action from this priority is to “sustainably develop the potential of the region’s airports to support job growth and provide business opportunities” [CD/119 page 65].

291. EEDA’s October 2006 review of progress acknowledged that the importance of regional airports as employers and strategic locations for other growth in the region has grown since the ATWP and the RES were published [BAA/1/C App. 1 paragraph 2.3.8].
292. EEDA has also submitted written representations to this inquiry [EEDA/1/2032278] in support of the appeal proposals.  Those representations are important and should carry considerable weight.  EEDA is a business-led and Government funded organization sponsored by the Department of Trade and Industry.  It is one of nine regional development agencies, and its five statutory purposes pursuant to the Regional Development Agencies Act (section 4(1)) are:

i. to further economic development and regeneration;

ii. to promote business efficiency, investment and competitiveness;

iii. to promote employment;

iv. to enhance the development and application of skills relevant to employment; and

v. to contribute to the achievement of sustainable development.
293. We do not propose to rehearse here all of the many detailed points that EEDA has made in its written representations in support of the appeal - the Inspector and the Secretaries of State will no doubt read those representations carefully and in full in due course.  In our Closing submissions we will simply identify the following key points:

i. EEDA’s representations focus on how the proposed development would help further economic development and regeneration in the region, and help to deliver the RES [paragraph 2.4].

ii. EEDA considers that the proposed development has a vital role in meeting the objectives and targets of the RES [paragraph 3.18], and that the impact it would have on employment is aligned with the strategic goals of the RES [paragraphs 3.20-3.25].

iii. The significant economic and employment benefits of the development would also support the achievement of Government Public Service Agreement targets [paragraphs 3.1, 3.9-3.14].

iv. EEDA considers the proposed development to be a key component to support the implementation of the emerging RSS [paragraph 3.28].

v. Stansted Airport is identified by EEDA as a key and significant economic driver for the region and the Greater South East, contributing over £400 million to the regional economy.  It is also the third busiest freight airport in the UK, carrying 240,000 tonnes of cargo worth £7.6 billion pounds annually [paragraph 4.2].  The recent East of England Freight Scoping study (Stage 2 report) indicates that airfreight activity at Stansted is expected to grow yet further [paragraph 4.22].

vi. The Essex Business Survey in 2006 showed clear support for growth at Stansted Airport.  Two thirds of respondents supported plans to expand the airport, while 75% thought that the business benefits from growing Stansted were either ‘Very important’ or ‘Important’ [paragraph 4.3].

vii. EEDA’s representations explain the role of its sister organization, East of England International (“EEI”), which provides trade and investment services to regional businesses wanting to trade internationally, and advice to overseas owned companies wanting to establish a presence or expand in the East of England [paragraph 4.12].  Information published jointly by EEI and UK Trade and Investment identifies the importance of air services to business, and EEDA’s written submissions give illustrative examples of businesses whose decision to invest in the region was influenced by access to air travel [paragraphs 4.14 to 4.18].

viii. EEDA’s representations highlight the importance of Stansted for the region’s tourism sector, and the significant opportunities presented by the proposed development [paragraph 4.24].

ix. EEDA supports BAA’s appeal [paragraph 5.5].

Regional Spatial Strategy for the East of England 

294. The draft RSS [CD/74] sets the framework in which the RES’s objectives can be achieved and the two documents are intended to be complementary [CD/98 Annex A page 40].

295. The draft RSS, as submitted to the Secretary of State, proposed job growth across the region of 421,500 over the period 2001 to 2021 [Policy E2].  A key factor identified as supporting this employment growth is the potential for indirect and catalytic impacts of the expansion of Stansted Airport [CD/74 paragraph 6.12 (page 108)]. It also acknowledged the wider role of airports as drivers in the regional and local economy and their important role in regeneration [CD/74 page 119].

296. The sub-regional strategy for the Stansted/M11 sub-region
 focuses on creating “… a sustainable employment-led growth corridor … capitalising on its role as a key aviation gateway, realising its potential for sustainable growth and regeneration, and capitalising on its potential as a focus for hi-tech, knowledge-based employment, related to the Cambridge clusters and London” [CD/74 page 84, paragraph 5.122].

297. The drivers for the delivery of the Stansted/M11 sub-regional strategy include “the development of key economic clusters and related sectors, based on Stansted Airport and on the potential of the overall M11/A120 corridors” [Policy ST1, CD/74 page 85].  Furthermore, Policy ST5 made it clear that “expansion of Stansted Airport up to the full capacity of its existing runway is accepted” [CD/74 page 91]. 

298. The Panel’s Report [CD/75] and the Secretary of State’s proposed changes made a number of recommendations concerning the economic policies which are relevant to Stansted:
i. Policy E2 (now E1):  The Panel proposed an increase in the regional jobs target to 440,000
.  The Secretary of State proposes to increase this further to 452,000.  An additional 11,000 jobs are added within the local districts
 to reflect job growth associated with the expansion of the airport [CD/76 page 69 and Policy E1 page 102].
ii. Policy E14 (now E8):  The Secretary of State’s proposed changes include additional text reflecting the ATWP’s support for the expansion of capacity at Stansted, the important role it plays in the local and regional economy and as a catalyst for economic regeneration in nearby towns, notably Harlow [CD/76 pages 115-116 proposed paragraphs 4.32 to 4.36].
iii. Policies ST1 to ST7:  The Panel recommended the deletion of these policies and suggested the inclusion of a policy for Harlow as a “key centre for development and change” Amongst others, the town centre and employment areas were to be developed to “attract employment related to the growth of Stansted Airport which does not need to be located there” [CD/75 proposed Policy HA1].  The Secretary of State accepted the inclusion of a policy for Harlow as a key development centre
. 
iv. The Secretary of State’s proposed changes also acknowledge that the region is “part of the wider South East economy centred on London which is the leading driver of the UK national economy.  A key strand of the RSS is to ensure that the region’s relatively strong economy continues to grow” [CD/76 page 101 paragraph 4.1].  The proposed changes also acknowledge that local development documents should support the sustainable growth of business clusters in a number of key sectors, most of which can be described as air intensive sectors
 where air services are important to undertake their business or for whom air service providers represent an important customer group [CD/76 paragraph 4.16]. 

Economic Benefits

Defining Economic Benefits

299. As part of the preparation of the consultation document for the ATWP [CD/113] the DfT undertook a detailed analysis of the economic benefits of the increased capacity which could be provided by alternative investment options (and different “packages”). That work identified two main categories of economic benefit.  The first was direct user benefits, namely direct benefits to passengers, freight users, airports and government.  The second was wider economic benefits, namely wider benefits to the economy through the role of aviation as facilitator of and stimulus to increased economic activity and greater economic efficiency
.
Direct User Benefits

300. The approach used in the SERAS study is set out in Annex B of ‘The Future Development of Air Transport in the United Kingdom: South East 2nd Edition’ [CD/113].  The Annex states that airport development creates “benefits to passengers who in the absence of additional airport capacity would transfer to less preferred airports or not travel by air at all. Other benefits quantified are those to existing passengers from additional air frequencies because of higher airport capacity plus benefits to airports from additional capacity plus Air Passenger Duty plus benefits to air freight users less capital and operating costs of new airport developments” (original emphasis)[CD/113 page 171].

301. The framework of economic analysis which the Government has used to calculate direct user benefits is described in paragraphs 3.1.6-8 of BAA/1/C Appendix A.

302. It should be noted that it was never BAA’s intention that these direct user benefits be set out and considered in Volume 5 (economic effects) [CD/8] and Volume 6 (employment and housing effects) [CD/9] of the ES. Those volumes of the ES were looking at issues such as regional and local business location decisions and employment impacts, not national user benefits; the ES is not an Economic Impact Report.
Wider Economic Benefits

303. The development of air transport also has wider ‘dynamic’ effects on the economy as a whole, over and above those described as direct user benefits (see e.g. page 5 of the 2006 OEF report [CD/120]).
304. The ATWP Consultation Document [CD/113 paragraph 14.32] noted the following potential wider economic impact mechanisms: effects on productivity; increased Foreign Direct Investment (“FDI”); increased international trade; and impacts on individual industries.
National Benefits 

Value of National User Benefits

305. The direct user benefit analysis which was undertaken for SERAS and the ATWP used a DfT model which provided values for the economic benefits of the various packages of capacity provision.  One of the packages was based on making ‘maximum use’ of all the existing runways in the South East and this provided a basis to assess the benefits associated with the G1 proposal in BAA/1/C Appendix 1.

306. In order to make a ‘broad estimate’ of the direct user benefits of the G1 development, BAA/1/C Appendix 1 took the passenger forecasts and estimated benefits for the ‘maximum use’ package in CD/232.  From this it was calculated that, on average, an additional one mppa generates a gross benefit of £357 million.  Hence, the additional 10 mppa associated with the G1 proposal would yield gross economic benefits of £3.6 billion. Of course, one must subtract from that gross benefit the costs. In the absence of more detailed information it was assumed that costs would also be proportionate to passenger numbers such that the costs would be about £0.7 billion and the net direct user benefit of G1 would, therefore, be about £2.9 billion. 

307. CD/232 Table C1 also sets out the Benefit Cost Ratio (“BCR”) of the different packages using the latest Treasury Guidance. Paragraph 3.2.13 of BAA/1/C Appendix 1 explains that the BCR for the maximum use ‘package’ has the highest BCR of the packages listed (BCR = 5.35) and that Government guidance indicates that a BCR of more than 2 represents high value for money.

308. The analysis underpinning the ATWP thus demonstrates the substantial net economic benefits to be gained from making maximum use of the existing runway capacity at Stansted, Gatwick and Luton.  The estimate of the direct user benefits of the G1 proposal made in BAA/1/C Appendix 1 at £2.9bn is considered to be robust and shows very strong economic benefits from making full use of the existing runway capacity.
309. It should be added that nothing in DfT’s letter at CD/570 casts any doubt on BAA’s position that the direct user benefits of making full use of Stansted’s existing runway are very substantial.
Wider National Economic Benefits

310. The wider economic benefits of air transport are less readily quantified than are the direct benefits.  It is possible, however, to gain an understanding of the broad scale of such benefits.  

311. The 2006 OEF report [CD/120] found that the aviation industry directly employed 186,000 people in 2004 and many more through indirect and induced effects.  It also contributed £11.4 billion to the GDP (around 1% of UK economic activity).  The OEF report also assessed the critical role of aviation as a facilitator of economic activity [CD/120 Executive Summary pages 5-6].  The ATPR endorses the OEF’s views [CD/88 Section 4].
312. The 2006 OEF report sought to quantify and value wider economic benefits [CD/120 section 9].  Paragraph 3.2.18/19 of BAA/1/C Appendix 1 concludes from this analysis that “wider national economic benefits exceed direct benefits by a factor of almost 4 and are, therefore, very substantial”
.

Regional Benefits

313. Stansted is part of the London area airports system and is a major airport serving the East of England and Greater London area (including the South East).  These three regions are key drivers of the UK economy [BAA/1/C Appendix 1, paragraphs 3.3.1-3.3.8].  The development of Stansted as part of that system would play a role in ensuring that the infrastructure is in place to support the development of these economies.

314. The impact of aviation on business location decisions, FDI, international trade, international tourism and productivity improvements is discussed at length in Volume 5 of the ES [CD/8] and summarised at paragraphs 3.3.11-3.3.40 of BAA/1/C Appendix 1.  

Local Benefits

The employment Study Area

315. The main economic benefits at the local level relate to the creation of income and employment. These impacts are discussed in detail in Volume 6 of the ES [CD/9] and are summarised in section 3.4 of BAA/1/C Appendix 1.

316. There are four categories of Stansted-related employment: direct on-airport employment; direct off-airport employment; indirect employment; and induced employment.
Direct on-airport employment

317. The following key points can be taken from the analysis in Table 17 of CD/9:
i. In 2014, the 35 mppa case is estimated to require 16,800 direct on-airport employees which represents an increase of 2,450 employees over the 25 mppa case;
ii. The income for these additional employees would be £50 million in 2014 (assuming 2003 average airport earnings of £20,700); and
iii. Comparison of the 35 mppa case with the 25 mppa case yields a 40% increase in passengers in 2014 and an increase of 17% in direct on-airport employment.

Direct off-airport employment

318. As at 2003 it was estimated that some 300 jobs directly related to Stansted were located outside the Airport boundary across the local authority areas closest to the Airport
. Expansion of the Airport to about 35 mppa in 2014 is forecast to create an additional 100 direct off airport employees over that estimated for the 25 mppa case and additional income of £2 million [Table 19 of CD/9].
Indirect employment

319. Expansion of the Airport to about 35 mppa in 2014 is forecast to create an additional 500 indirect employees over that estimated for 25 mppa and additional income of £11 million [Table 20 in CD/9].

Induced employment
320. Expansion of the Airport to about 35 mppa is forecast to create an additional 700 jobs in 2014 (compared with the 25 mppa case) and an additional £15 million of income [Table 21 of CD/9].  

Total Stansted-related employment

321. In the 35 mppa case it is estimated that the Airport would support some 23,200 jobs in the local economy, which compares to 19,400 in the 25 mppa case.  Hence, the 35 mppa case is forecast to generate an additional 3,800 employees in the study area. The income for these additional employees would be around £77m per annum [Table 22 in CD/9].

322. In 2014, forecast total Stansted-related employment is estimated to account for approximately 2.9% of total study area employment in the 25 mppa case and 3.4% in the 35 mppa case.  

Future labour demand and supply
323. In 2001, labour demand in the study area exceeded resident labour supply.  However, by 2014, the study area labour market in 2014 is forecast to be either relatively balanced or with supply exceeding demand
 [Table 26 of CD/9]
.

Relative Impact of Stansted

324. The existing occupational distribution for direct on-airport employees is very broad, with employment in all occupational categories, and the airport is likely to continue to offer a wide variety of jobs in the future across a range of skills and occupations. 

Overall conclusions on economic benefits
325. The G1 proposal is a necessary part of the development of the UK air transport infrastructure which is required to deliver key national and regional government policy objectives.  Transport is recognised by the Government as supporting the efficient functioning of the economy and playing a critical role in trade and growth through integration of domestic and world markets, and through attraction of FDI.  These considerations are particularly relevant to air transport which performs a key function in connecting the UK economy to global markets.

326. The analysis underpinning the ATWP has demonstrated the existence of very large net economic benefits from making maximum use of airport capacity at Stansted, Luton and Gatwick.  The G1 proposal alone is estimated to generate net economic benefits with a NPV of some £2.9 billion.  The BCR of this project is such that it offers very high value for money. The wider economic benefits are likely to be as much as four times greater than the direct benefits.  It follows that the project provides – using criteria and analysis accepted by HM Government – exceptionally high net economic benefits. 

327. The G1 proposed development would strengthen the air transport infrastructure at Stansted and within the London area system and so contribute to the development of these economies in terms of international business, trade and tourism.  The proposed development would thus have a significant beneficial impact on the East of England, South of England and London economies.

328. At the local level, the G1 proposal is estimated to create an additional 3,800 jobs and £77 million of annual income.  UDC has argued that the benefit of this employment creation is limited as people have the alternative of commuting to London.  Leaving aside the social costs of commuting, we may note that BAA fully expect that the jobs created at Stansted would be filled and in a free labour market we can conclude that the people who take these jobs would do so because doing so is more beneficial to them than any alternative.  Moreover, airport–related employment and economic growth will be important to economic regeneration in Harlow and other towns and will be required for the full realisation of the regional economic and spatial strategies.   
Social benefits

329. Many of the most important benefits of air travel are ‘social’. The social (or ‘welfare’) benefits of air travel are not readily quantified in monetary terms, but they are real and, indeed, add significantly to the quality of life of the millions of people who fly through the UK’s airports every year. That is not to deny that there may be very real ‘social disbenefits’ to those living near airports who, for example, experience aircraft noise; but the benefits to users and non-users should also be understood and taken into account in any assessment.

330. The ‘social benefits’ of the expansion of Stansted have in fact been largely ignored or dismissed by UDC, SSE and other objectors. UDC’s planning witness acknowledged that there was very little if anything in his evidence about social benefits
.  Thus the consistent line from objectors has been that Stansted is predominantly a leisure airport (so are all other UK airports, including Heathrow) and their focus has been exclusively on economic benefits. Such an approach to the social benefits of air travel is simply misguided.

331. The 1999 and 2006 OEF reports [CD/242 pages 23-24 and CD/120 pages 22-23] give the following examples of the wider welfare benefits of air travel:
i. The availability of affordable and frequent flights from the UK to most of the world has brought foreign travel within reach of the majority of the population. Stansted has a very strong short-haul network and has led the UK and, indeed, Europe in the development of low-cost travel. The 1999 OEF report records that “The rapid growth in the availability of air travel has made a foreign holiday the norm for much of the UK population rather than an elite activity from which most people were excluded by price” [CD/242 p23] and that “The broadening of the availability of foreign travel to less well off socio-economic groups can be seen as a contribution to enhancing social inclusion in the UK” [CD/242 p23]. The 2006 OEF report states that in 2004 42.9 million UK residents took foreign holidays, compared with only 7 million in 1977 [CD/120 page 22].

ii. The aviation industry has expanded the range of choices available to the consumer. The 1999 OEF report points out that the range of potential holiday destinations for UK residents has expanded enormously in recent years and aviation has also had some less obvious social benefits to UK residents with, for example, many West End theatre productions being supported by overseas visitors.

iii. Aviation has an important role in maintaining contact between UK residents and their friends and relatives elsewhere in the world [see CD/87 page 166]. The 2006 OEF report points out that this factor should not be underestimated as the UK becomes an increasingly multicultural society.

iv. As immigrant labour plays an increasingly important role in the UK economy, it will be vital that good air transport links are maintained. The 2006 OEF report states that as the UK population ages over the next few decades, the economy will become increasingly dependant on immigrant labour. If the UK is to remain an attractive place for such people, the role of air transport is clear.

v. Excellent air transport links have helped Britain beat stiff competition to host major international sporting events. The 2006 OEF report concludes that excellent air transport links helped London secure the 2012 Olympic Games. 

332. The ATWP recognises and endorses the social benefits that air travel can bring. In particular it acknowledges that “its increased affordability has opened up the possibilities of foreign travel for many people” [CD/87 page 9]. The Government made it clear that a ‘balanced approach’ to the growth of air travel should reflect “people’s desire to travel further and more often by air, and to take advantage of the affordability of air travel and the opportunities this brings” [CD/87 paragraph 2.18]. The same strong theme also emerges in paragraph 2.3 of the ATWP which states that “The increasing affordability of air travel has opened up new destinations and possibilities; it has expanded people’s horizons, opportunities and expectations.”
333. BAA’s planning witness makes similar points at his paragraph 8.18 [BAA/1/A] where he states that “Foreign travel brings education, an understanding of the world , great holidays, it connects people and can significantly enhance the quality of life. The freedom to enjoy these benefits, within a framework which ensures that environmental costs are met, is clearly a freedom to which Government policy is committed.”

334. Whilst it is not possible to put a monetary value on all the social benefits that flow from good air transport links, it could be said in broad terms that the social benefit of overseas travel to UK residents is reflected in the amount spent by those residents on that overseas travel. For 2005, the 2006 OEF report shows that the value of tourism ‘imports’ (UK residents holidaying abroad) in the UK current account amounted to just over £32bn. Whilst this represents the gross expenditure by UK residents on foreign holidays, it could also be taken to reflect the ‘social benefit’ to UK residents of such expenditure.

335. The short point is a simple one. There are enormous, but unquantified, social benefits of air travel. These enhance the quality of life of millions of UK residents and the Government has properly had regard to such social benefits when coming to its overall conclusions on need and benefits in the ATWP.

336. That UDC, SSE and others have failed to have proper regard to social benefits skews their consideration of the overall planning balance. For UDC, as the local planning authority, this is a particularly serious omission.

Conclusions

337. In short, BAA submits that there are very substantial economic and social benefits of the proposed G1 development to be weighed in the overall planning balance.
REASONS FOR REFUSAL – GENERAL

338. At its meeting on 29 November 2006 UDC resolved to refuse planning permission for nine reasons; those being the nine reasons recommended in the officers’ report. Of those nine reasons for refusal, the first seven related to the adequacy of proposed mitigation whilst the final two went to the principle of further airport development at Stansted. It is worth noting at this stage, that UDC’s Director of Development confirmed in cross-examination that these 9 reasons for refusal had been very carefully drafted
.
339. The reasons for refusal also need to be seen in the overall context of UDC’s stated position on the expansion of Stansted Airport, namely that “the Council is not opposed to the concept of airport expansion as a matter of principle” [UDC/2/A paragraph 4.3]. Thus BAA does not understand UDC to be opposed in principle to more flights from, and passengers through, Stansted; it is simply a matter of acceptable mitigation. It is in that context that one might reasonably have expected UDC to identify what mitigation it was seeking well before it refused planning permission. Alas, that was not to be.

340. Where, following the refusal of planning permission, BAA has been able to discuss mitigation with UDC officers substantial progress has been made. The mitigation offered, and in some cases agreed, will be discussed below in relation to each reason for refusal. Indeed, in relation to Reason for Refusal 5 (Water Conservation) that agreement has led to the reason for refusal being withdrawn.

341. It is interesting to note, however, that at a meeting of 5 September 2007 UDC’s Members resolved that the Council’s decision of 29 November 2006 would not have been any different if the latest mitigation package had been presented [officers’ report recommendation - CD/35]. In other words, it resolved that reasons for refusal 1-7 should still refer to inadequate mitigation, again without the Council or its officers at any time indicating what mitigation would be adequate. This is simply unreasonable in the light of the advice in Circular 8/93 Annex 3 paragraph 11, that is, that they should consider imposing conditions that would allow the proposal to proceed.

342. The following sections of these Closing Submissions consider each of the nine reasons for refusal and, where appropriate, comment also on the position of other parties on the issues raised.

AIR NOISE (Reason for refusal 1, (part of) Inspector’s issues 3 and 4
)

Introduction

343. Reason for Refusal 1 relates to the adequacy of mitigation and is drafted in the following terms:
“Inadequate mitigation measures are proposed to address the effects of noise on the local community, to the detriment of the amenity of the occupiers of buildings in the vicinity of the airport, and the cognitive development of primary school children, contrary to policies BIW9 of the Essex and Southend-on-Sea Structure Plan and GEN2 of the Uttlesford Local Plan.”

344. This reason for refusal specifically relates to the “amenity of the occupiers of buildings” and the “cognitive development of primary schools children”. On this latter point, UDC agreed in the SoCG [BAA/20 paragraph 7.1.3] that on the basis of the currently available information, there is no evidence of a material effect on the cognitive development of primary school children due to the current or forecast air noise around Stansted Airport. As a consequence, UDC did not seek to pursue this reason for refusal in evidence. Reason for Refusal 1, therefore, relates essentially to the adequacy of the mitigation measures to address the air noise impact of the G1 development on the amenity of the occupiers of buildings.

345. Whilst BAA understands that noise from over-flying aircraft causes annoyance to many residents living around Stansted Airport, it is also important to note that – in relative terms – the area around Stansted Airport has a low population density [BAA/2/A Table 9]. If there is, therefore, to be an expansion of airport capacity in the UK, then that is an important advantage of locating such capacity at Stansted; indeed that was exactly the conclusion that the Government reached following the extensive research and consultation exercise it conducted as part of SERAS and that it reflected in paragraph 11.30 of the ATWP [CD/87].

346. This part of the Closing Submissions will now consider:
i. BAA’s case
ii. UDC’s case

iii. SSE’s case

iv. The National Trust’s case

v. The St Elizabeth’s Centre
vi. Others

BAA’s case

Introduction

347. An increase in airport capacity in any location will introduce some impact compared with the situation if that increase had not been introduced. It is a significant feature of the G1 proposal, however, that a significant increase in airport capacity would be achieved with a relatively modest air noise impact. Any impact, of course, needs to be taken into account in the overall planning balance, and any impact is likely to be unpopular with local residents. The overall balance that needs to be struck, however, is between the major strategic benefit and the relatively minor local impacts. Indeed, one of the principal benefits of the SERAS process and the resultant ATWP is that the Government has been able to give strategic guidance on that balance, and, in the light of that, identify the most appropriate location for further airport capacity. It is in that context that the need for additional runway capacity in the South East is said to be “urgent” [CD/87 page 13] and that “the first priority” is to make full use of the capacity at Stansted [CD/87 page 13].

348. It is in this context that one should approach the air noise impacts of BAA’s proposed G1 development.

Legislative and policy context

349. The legislative and policy context for the consideration of air noise issues can be derived from a number of sources and was uncontroversial as between BAA and UDC. That context can be considered under the following headings:
i. PPG24;
ii. The ATWP;
iii. DfT’s Guidance to the CAA on environmental objectives relating to the exercise of its air navigation functions; and
iv. The Night Flying Restrictions at Stansted.

PPG24
350. PPG24 [CD/110] expressly recognises that much of the development which is necessary for the creation of jobs and the construction and improvement of essential infrastructure will generate noise, and that the planning system should not place “unjustifiable obstacles” in the way of such development [CD/110 paragraph 10]. Nevertheless, it is also recognised that development should not cause an “unacceptable” degree of disturbance. What is ‘unacceptable’ will clearly depend on the circumstances, but it is clear in the context of the strategic guidance in the ATWP, that the Government does not regard the air noise impacts of ‘making full use’ of the existing runway to be ‘unacceptable’. 

351. Paragraph 11 of PPG24 makes it clear that more detailed guidance on factors to consider in relation to major noise sources, including airports, is to be found in Annex 3 of the guidance. The Annex makes it clear [paragraph 12] that where a major aerodrome is the subject of a proposal which will affect its capacity, there will be a need to prepare forecast air noise contours to estimate the resulting air noise climate. That Annex also makes it clear [paragraph 6] that Leq dBA is the index ‘adopted’ by the Government for the production of air noise contours.

The ATWP

352. Paragraph 3.2 of the ATWP [CD/87] states clearly that whilst the benefits of air travel are spread across society as a whole, many of the adverse impacts are distributed unevenly. In this context the Government acknowledges that “Action can be taken to mitigate these adverse effects, but it is seldom possible to eliminate them altogether” [CD/87 paragraph 3.2] and, furthermore, that the “Adverse impacts should be controlled, mitigated and, where relevant, made the subject of suitable compensation” [CD/87 paragraph 3.5]. This is an important statement of policy, which should inform the approach to air noise impacts.

353. The ATWP also notes that the ‘making full use’ 57 dBA contour would not be greater than that approved under the 2003 planning permission [CD/87 paragraph 11.25]. It can be seen, therefore, that the Government clearly regards such comparison as both relevant and significant.

DfT Guidance to the CAA

354. The DfT’s Guidance to the CAA on environmental objectives for the exercise of its air navigation functions [CD/194] relates to the exercise of the CAA’s functions under section 70(2) of the Transport Act 2000 and, in particular, to the duty on the CAA to take account of any guidance on environmental objectives given to the CAA by the Secretary of State. BAA’s G1 proposals do not require any CAA air space changes, but the Guidance is nevertheless informative of the Government’s policy objectives in relation to aircraft noise.

355. The Guidance explains that it makes sense to arrange aircraft departure routes so as to avoid densely populated areas [CD/194 paragraph 30]. Indeed, it is Government policy to concentrate departure routes so as to minimise the number of people over-flown [CD/194 paragraphs 31-32], a point acknowledged by UDC’s air noise witness
. This is consistent with the approach taken in the ATWP that there is advantage in locating increased airport capacity in areas of lower population density [CD/87 paragraph 11.30]. Indeed, the Guidance goes on to state that Government policy will continue to focus on minimising over-flight of more densely populated areas below 7000ft [CD/194 paragraph 45]. The Guidance also make clear that the CAA should pursue policies that will preserve the tranquillity of the countryside “where this does not increase significantly the environmental burdens on congested areas” [CD/194 paragraph 46].

356. In short, the Government sees clear environmental advantage in locating aircraft movement away from more densely populated areas and recognises that this may involve greater over-flight of less populated areas, including the countryside.

Night Flying Restrictions

357. Stansted operates under the Government’s night noise restrictions regime, promulgated under section 78 of the Civil Aviation Act 1982. That regime itself was formulated in compliance with EU Directive 2002/30/EC [CD/118.1 paragraph 1]. In formulating the restriction published in June 2006 [CD/118.1] for the period October 2006 to October 2012, the Minister announced that he had struck an “appropriate balance” between the need to protect local communities from “excessive noise” on the one hand, and benefits to the community on the other [CD/118.1A].
358. UDC does not seek to challenge the balance that has been struck by the Government, and acknowledges that it is anticipated that Stansted Airport will in fact experience a lesser degree of impact than has been approved by the Government
.
359. The current ‘Night Flying Restrictions at Heathrow, Gatwick and Stansted’ [CD/118.1] set out the Government’s ‘environmental objectives’ and ‘noise abatement objectives’ for Stansted’s night noise climate.

360. The ‘environmental objectives’ for Stansted are [CD/118.1 page 10]:
i. Progressively to encourage the use of quieter aircraft at night while allowing overall growth of the airport as envisaged by the White Paper;
ii. To limit the overall noise from aircraft during the night quota period close to existing levels while permitting expansion of the airport’s overall traffic in line with White Paper objectives; and
iii. To meet noise abatement objectives as adopted from time to time.

361. The specific ‘noise abatement objective’ for Stansted is [CD/118.1 page 11]:
i. To limit the 6.5 hour 48 dBA Laeq contour (for the winter and summer sessions combined) to 38 km2 by 2011-2012.

362. The night noise quota and movement limits for Stansted, during the period to 2011/12, have been set to meet these objectives and, as will be seen later, BAA’s proposed G1 development meets that quota and those limits.

Methodology

363. Objectors have tried to characterise BAA’s air noise evidence as referring exclusively to the 57 dBA LAeq contour and nothing else; that is quite wrong. BAA also produced extensive evidence about the number of aircraft movements and, indeed, in its fleet mix schedules, about the type of aircraft it expects to be flying in the 25 and 35 mppa cases (and, indeed, the fleet mix sensitivity). It has also produced a 54 dBA contour assessment, an assessment on the basis of LDen and LNight matrices, and an assessment giving the LMax distribution at various specified locations around the airport. BAA also provided a large number of sensitivity analyses relating, for example, to variations in the runway modal split, and the proportion of departures on different noise preferential routes. The data provided, and the air noise contours produced using that data are all agreed by UDC
.

364. In short, BAA’s assessment methodology has been both comprehensive and robust and UDC has not argued that BAA has supplied inadequate information for a proper assessment to be made
. That said, the 57 dBA LAeq contour remains an important tool for assessing the air noise impact of existing and proposed levels of operation at UK airports, and it is right that substantial weight should be attached to it.

365. The methodology adopted by BAA in the assessment of air noise is set out in section 5 of Volume 2 of the ES [CD/5] and is further amplified in the evidence of BAA’s air noise witness [BAA/2/A section 6]. BAA’s witness considered the air noise ‘methodology’ under the following headings:
i. Indicators;
ii. Absolute levels;
iii. Change;
iv. Sensitivity tests; and
v. Conclusions.

366. These will now be briefly considered in turn.

Indicators
367. BAA’s air noise witness makes clear [BAA/2/A section 6.2] that the dB LAeq,T index is acknowledged to be an appropriate indicator in the UK for the assessment of both daytime and night-time air noise. As he explains, the dB LAeq,T index is widely used and/or recommended for use in:
i. Government advice (e.g. PPG24 and Defra’s e-Digest on noise pollution);

ii. annual monitoring at London Airports;

iii. SERAS and the ATWP;

iv. noise conditions at airports (e.g. condition AN1 at Stansted and the corresponding condition at Heathrow);

v. air noise assessments at public inquiries into airport development (e.g. Heathrow Terminal 5, Liverpool and Doncaster Finningley); and
vi. other air noise assessments into airport development (e.g. Stansted 15+, Luton Airport and Birmingham Airport).

368. The dB LAeq,T index is also referred to with approval in the ‘box’ at paragraph 3.14 of the ATWP [CD/87]. Despite the criticism of some objectors at the inquiry, the use of the dB LAeq,T index is quite clearly approved for the assessment of air noise in the UK and it was wholly appropriate that BAA should have used it in its assessments for the proposed G1 development; indeed to have done otherwise would have been contrary to policy [see, for example, PPG24 Annex 3 paragraphs 6 and 12].

Absolute levels

369. As BAA’s air noise witness explains in section 6.3 of his proof of evidence, 57 dB LAeq,16h is well established for use in the UK as indicating the onset of significant community annoyance. This threshold corresponds to ‘low’ community annoyance, whilst 63 dB corresponds to ‘moderate’ community annoyance and 69 dB to ‘high’ community annoyance.

370. These threshold values also correspond to the Noise Exposure Category (NEC) values used in Annex 1 to PPG24. As BAA’s evidence points out, the Secretary of State has acknowledged that the NEC values are of “considerable assistance” in considering noise issues and offer a “reasonable way forward” in assessing the impact of airport development [BAA/2/A paragraph 6.3.4].

371. The use of the 57 dB contour was also recognised as an appropriate assessment tool in the ATWP [CD/87 paragraph 3.14 box] which made it clear that the Government had used 57 dBA Leq as “the level of daytime noise marking the approximate onset of significant community annoyance” (original emphasis). The ATWP also recognised (same reference) that “The relationship between noise and annoyance is of course not an exact one, and varies according to individuals and locations.” It makes clear that Government also examined 54 dBA Leq contours as a sensitivity indicator. BAA’s G1 air noise assessment has also looked at 54 dBA Leq sensitivity contours.

372. Whilst the Government’s night noise regime imposes an effective control over the noise and number of aircraft flying during the 6.5-hour night noise period (2330-0600), BAA has also looked at indicators of noise during the 8-hour night period (2300-0700) which includes the 1.5-hour ‘shoulder period’ (2300-2330 and 0600-0700). BAA has done this using the 8-hour LAeq index known as LNight and compared the results with the recent DfT consultation on future night noise limits.

373. In section 6.3 of his proof of evidence, BAA’s air noise witness also considers ‘absolute’ noise levels in relation to the potential impact of air noise on the cognitive development of primary school children.

Change

374. In section 6.4 of his proof of evidence BAA’s air noise witness deals with the effect of changes on the 16-hour LAeq contour. Based on his study of technical papers and experience he expresses the relationship as follows [BAA/2/A paragraph 6.4.2]:

	Change in level (dB)
	Subjective impression
	Impact

	0 to 2
	Imperceptible change
	None

	3 to 5
	Perceptible change
	Marginal

	6 to 9
	Noticeable
	Significant


375. It is important to note this relationship as so many objectors attacked BAA’s air noise witness for adopting a 3 dBA threshold of perceptibility; he didn’t. He simply referred to the 3 dBA criterion as that which was identified as the limit of perceptibility in PPG24. It is also important to note that the maximum change in the 57 dBA Leq,16h contour between the 25 mppa case and the 35 mppa case is actually 1.3 dBA [BAA/2/E page 39]; well below even the 2 dBA threshold for perceptibility advised by BAA’s witness.

Sensitivity tests

376. BAA has undertaken a wider range of sensitivity tests and these are identified in:
i. CD/5 paragraphs 5.4.6-5.4.10; and

ii. CD/22 section 2.3.

377. As part of that process BAA also produced 54 dBA Leq contours, although these are not correlated with community annoyance. The sensitivity tests are also described in BAA’s air noise evidence [BAA/2/A section 6.5].

Other indicators
378. BAA has considered other indicators in its air noise assessment, but it must be recognised that these are not correlated to community annoyance and so their results are largely subjective. BAA produced detailed evidence on the hourly arrivals and departures profile during a typical day during the 92-day summer period [see e.g. CD/5 Figures 7 and 8]. This allowed, for example, an assessment of the proposed change in the number of movements during the shoulder hours [CD/5 paragraphs 10.5.6-10.5.7]. The ES also considered the perceived change in number of aircraft at locations remote from the airport such as Harlow, Chelmsford, Colchester and Hertford [CD/5 paragraph 10.5.7]. The assessment also considered the LMax levels at a variety of locations around the airport, comparing the frequency and sound level in the 2004 baseline and 25 and 35 mppa cases.

Conclusions
379. Whilst other indicators have been used to inform BAA’s air noise assessment of the proposed development, it is clear that the LAeq,16h contours represent the most appropriate means of comparing future development scenarios. As such, the use of these contours, an approach endorsed by the Government, is properly included in the assessment and its results should attract significant weight in the overall decision.

Assessment of effects

380. BAA’s assessment of the air noise effects of the G1 development is set out in Volume 2 of the ES [CD/5] and pages 7-13 of the regulation 19 response [CD/22]. BAA’s air noise witness draws on that assessment in his evidence at section 7 of BAA/2/A. The following broad conclusions can be drawn:
i. The area around Stansted has been exposed to aircraft noise for many years and has fallen from a peak in 1998 [BAA/2/A Table 8].

ii. The 57 dBA Leq contour in the 35 mppa case is approximately 25% larger than in the 25 mppa case [BAA/2/A paragraph 7.2.25].

iii. The population within the 57 dBA Leq contour increases from 2,300 in the 25 mppa case to 3,550 in the 35 mppa case [BAA/2/A paragraph 7.2.25].

iv. The noise difference contours between the 25 mppa and 35 mppa cases shows that the greatest increase at any location would be just 1.3 dBA (close to the western end of the runway), and for most of those affected it would be 1.1-1.2 dBA [BAA/2/E page 39].

v. The 35 mppa case 57 dBA Leq contour is significantly smaller than the contour limit imposed by UDC in 2003 (condition AN1) [BAA/2/A Table 8].

vi. The population within the 57 dBA Leq contour decreases from the 4,850 assessed for 25 mppa in the 2003 application to 3,550 for the 35 mppa case [BAA/2/A paragraph 7.2.29].

vii. The population within the 35 mppa case 57 dBA Leq contour is less than the 5000 considered by the Secretary of State in formulating the policy on making best use of the existing runway [CD/113 Table 9.3 page 85] [BAA/2/A paragraph 7.2.30].

viii. The population within the 35 mppa case 57 dBA Leq contour is small when compared with the forecast increases in exposed population at other UK airports [BAA/2/A Table 9]. This point also is significant in the context of those who argue that the population is now more sensitive to aircraft noise than is indicated by the 57 dBA Leq contour.
a. A rather different point is also significant in this context. Several parties at the inquiry have made the point that the G1 development has a throughput similar to that of Birmingham airport. It is worth emphasising, therefore, that G1 is allowing that additional capacity, but without all the additional physical infrastructure of another Birmingham (i.e. another runway and terminal etc); and also without the addition of a further 37,000 people within the 57 dBA contour, as existing at Birmingham in 2000 [BAA/2/A Table 9]. That is one of the reasons why making full use of the existing runway at Stansted is so sustainable.
ix. The population within the 63 and 69 dBA Leq contours for the 35 mppa case is also small when compared to other airports in 1999/2000 [BAA/2/A Table 10].

x. The forecast daytime noise levels at local primary schools are well below that at which the DfT recommends airport operators should offer acoustic insulation [BAA/2/A paragraphs 7.2.40-41].

xi. There would be no material effect on the cognitive development of primary school children [BAA/2/A paragraph 7.2.51 and BAA/20 paragraph 7.1.3].

xii. There is no need for sound insulation in local schools as a result of the G1 development [BAA/2/A paragraph 7.2.53].

xiii. There is little or no increase in the daytime noise levels at local cultural and leisure locations (including Hatfield Forest) [BAA/2/A Table 13].

xiv. The population within the 57 dBA Leq 8-hour night-time contour increases by 100 between the 25 and the 35 mppa cases [CD/22 Tables 9 and 10].

xv. The population within the 48 dBA Leq 8-hour night-time contour increases by 550 between the 25 and the 35 mppa cases [CD/22 Tables 9 and 10].

xvi. The G1 development is within the limits imposed by the DfT’s night noise regime [BAA/2/A paragraph 7.3.11].

xvii. There would be modest increases in the numbers of take-offs and landings during the shoulder hours (2300-2330 and 0600-0700) in the 35 mppa case compared with the 25 mppa case [BAA/2/A paragraph 7.3.18].

xviii. Areas remote from the airport, such as Harlow, Chelmsford, Colchester and Hertford, are highly unlikely to perceive a change in the number of movements [BAA/2/A paragraph 7.3.19].

381. Whilst there would be increases in the number of movements at the airport – indeed, that is a principal purpose of the application – the change to the air noise climate would be modest. Indeed, those impacts would be less than was accepted by UDC in granting planning permission for the airport to grow to 25 mppa in 2003. Furthermore, it is clear that the impacts of increased capacity at Stansted are far less than those assessed in respect of the anticipated and planned growth at other UK airports.

Mitigation and controls

382. It needs to be stressed that the airport is subject to a large number of conditions and other restrictions which effectively mitigate and control the air noise impact of its operation. The existing mitigation and controls are set out at sections 7 and 9 of the Air Noise volume of the ES [CD/5] and discussed further in the evidence of BAA’s air noise witness [BAA/2/A section 8]. BAA’s air noise evidence also sets out BAA’s proposed additional mitigation following the meeting between BAA and UDC’s experts in April 2007.

Existing control and mitigation

383. BAA’s air noise witness considers the existing control and mitigation measures at the airport in section 8.2 of his proof of evidence and summarises them under the following headings:
i. Restrictions on individual aircraft types with respect to noise;
ii. Operating restrictions for individual aircraft with respect to noise;
iii. Overall restrictions with respect to noise; and
iv. Mitigation measures with respect to noise.

384. These measures will not be summarised in these Closing Submissions, but attention is drawn to the Noise Insulation Grant scheme [BAA/2/B Figure 9 shows the area of eligibility] and the monies paid annually to the Stansted Airport Community Trust Fund which is distributed to local community projects.

385. BAA submits that Stansted Airport is currently subject to a comprehensive and appropriate matrix of controls related to the noise of individual aircraft, the way in which the airport is operated and the resultant combined noise levels. The Airport has also implemented appropriate mitigation measures for those affected by its operations in line with best UK practice and the instructions of the Secretary of State. In addition to that, the Airport has developed a number of community initiatives, including in particular its community fund.

Proposed additional mitigation and control

386. Neither of the air noise reasons for refusal (Reasons for Refusal 1 and 2) identified or even indicated what additional mitigation UDC was seeking. Indeed, none was suggested to BAA before the decision was taken to refuse planning permission.

387. On 28 February 2007 BAA’s air noise witness wrote to UDC’s air noise witness seeking to initiate discussions on appropriate supplementary mitigation.  No reply was received until 2 April 2007, and a meeting was arranged for 18 April 2007, just twelve days before the date for the exchange of proofs of evidence in this case. This was the first meeting at which UDC had been able to discuss proposals in relation to air noise mitigation. As a result of that meeting BAA proposed the additional controls and mitigation set out at paragraph 8.3.5 of BAA/2/A.

Conclusions

388. BAA submits that the air noise impacts of the proposed G1 development are modest and that the draft conditions and section 106 obligation provide an appropriate and sufficient package of controls and mitigation, consistent with the approach in paragraphs 3.5-3.6 of the ATWP.

UDC’s case

Introduction

389. As stated earlier, UDC’s Reasons for Refusal 1 and 2 relate to the adequacy of mitigation and it is, therefore, extraordinary that the Council was completely unable to indicate what mitigation it wished to see until shortly before the start of the inquiry. In fact BAA has offered virtually all of the mitigation and control measures sought by UDC through the evidence of its air noise witness [UDC/3/A section 6] and it was in this context that he advised the inquiry that he would recommend to his clients that BAA had now provided “adequate mitigation, reducing the harm as much as is reasonably practicable”
. That ought to be an end to these two reasons for refusal, but unfortunately UDC resolved on 5 September 2007 that it would still have refused planning permission on these two grounds and it is, therefore, necessary to consider UDC’s case in a little detail. Incidentally, the description of UDC’s evidence on this point at paragraph 10 of the officers’ report [CD/35] is wholly misleading and puts a quite unwarranted ‘gloss’ on what UDC’s air noise witness actually said.
Areas of Agreement

390. There are, in fact, many areas of agreement between BAA and UDC on the air noise assessment. These include:
i. BAA’s air traffic forecasts [SoCG – BAA/20 section 6].

ii. The numerical air noise related data in the ES [CD/5 and CD/22] and the HIA [CD/21] [SoCG – BAA/20 paragraph 7.1.1].  This includes the LAeq contours in relation to their areas, shapes and populations, and the ‘difference contours’ between the cases
.

iii. The air noise related data in the Bureau Veritas reports (which was all derived from the BAA data) [CDs/139, 140 and 149] [SoCG – BAA/20 paragraph 7.1.1].

iv. That there is no evidence of a material effect on the cognitive development of primary school children due to current or forecast air noise around Stansted Airport [SoCG  - BAA/20 paragraph 7.1.3].

v. The data in the ES was ‘adequate’ for a proper air noise assessment to be made and that UDC was not seeking any additional air noise data
.

391. This is a substantial area of technical agreement which endorses BAA’s view that there is relatively little between the parties on the air noise assessment. Indeed, the point made by UDC’s air noise witness was not that there was anything wrong in BAA’s assessment based on the 57 dBA Leq contours, but simply that that assessment ought to be supplemented by ‘other indicators’.

57 dBA Leq contours

392. As stated above, in cross-examination UDC’s air noise witness accepted BAA’s technical information on Leq contours including their area and shape, and the populations within them
. He also recognised that the contours are for the 92 day busy period and that the contours for the other three quarters of the year would be slightly smaller. There was also complete acceptance that the contours are used and endorsed by Government for decision-making in the UK and that this is recognised in PPG24 and the ATWP.

393. The Bureau Veritas Report [CD/139 paragraph 2.42] advising UDC on air noise issues makes clear that “in terms of average mode contours the expected noise impact is not large” (emphasis added). The Report [CD/139 paragraphs 2.44-45] also acknowledges that “Simply comparing the current proposal with the previous planning consent provides quite a compelling argument in favour of the current proposal.” (emphasis added). UDC’s noise witness’ grounds for “exploring additional mitigation measures” [CD/139 paragraph 2.47] appears to rely on the change in the number of aircraft movements [CD/139 paragraphs 2.42-43]. This criterion is, however, directly taken into account in the Leq contours.

394. Whilst UDC’s air noise witness accepted that the 57, 63 and 69 dBA Leq contours are correlated with community annoyance, he also pointed to the criticism of such contours in the Heathrow Terminal 5 Inspector’s report. Whilst acknowledging those criticisms, it would also be right to record, however, that the T5 Inspector did take the 57 dBA Leq contours as his “starting point” [CD/329 Inspector’s Report paragraph 21.3.40] and then, went on (following his criticisms of the LAeq contours) to consider (i) the number of events in the early morning and (ii) night flights in general [CD/329 Inspector’s Report paragraph 21.3.54]. The T5 Inspector did not, therefore, abandon the use of the Leq contour methodology, as some objectors appeared to suggest. Furthermore, BAA’s assessment specifically took into account (i) the number of events in the early morning and (ii) night flights in general (CD/5 section 10.5). In other words, the BAA assessment is in fact directly in line with the approach taken by the T5 Inspector.

395. It is also important to recognise that the Secretary of State merely “notes” the Inspector’s reservations about the Leq noise index [CD/329 Decision Letter paragraph 59] and, adopting a precautionary approach, imposed an ATM limit on Heathrow [CD/329 Decision Letter paragraph 60]. In this context, it is worth noting that Stansted already has an ATM limit and that there would still be one if this appeal is allowed. In other words, Stansted already has, and will continue to have, exactly the control that was considered appropriate at Heathrow as a consequence of the T5 Inspector’s reservations about the Leq noise index.

396. The Secretary of State also announced that “independently of Terminal 5” the Government has decided to commission a new study into people’s perception of aircraft noise [CD/329 Decision Letter paragraph 60]. That study is the ‘Attitude to Noise from Aircraft Sources in England’ (ANASE) study. The group producing that study has not yet reported but, even when it does, current Government policy on the production and use of the Leq noise index and the 57 dBA contours will remain extant until replaced.

Other indicators of noise

397. In order to justify ‘additional’ mitigation UDC’s air noise witness relies on ‘other’ indicators of noise, as such mitigation is not justified on the 57 dBA Leq contours [CD/139 paragraphs 2.42-2.47]. His evidence considers a number of such ‘other’ indicators and he was cross-examined on each of them.

Daily and hourly aircraft movements

398. In section 3 of his proof of evidence, UDC’s air noise witness draws attention to figures in the Air Traffic volume of the ES [CD/19] giving the number of aircraft movements per hour over a ‘busy day’, that is, an average Friday in July. It needs to be noted that these are figures for a ‘busy’ day in the 92 day summer period and are not, therefore, typical for the year. He then draws attention to the percentage change in movements during particular hours during the day [UDC/3/A Table 5]. The difficulty with this approach, however, is that it is not correlated to community response and there is no guidance on what to do with the data – as he accepted
. Local residents do not experience aircraft noise for a single hour only and how a change would affect their response over (say) a year is simply not known. That, by contrast, is the strength of the Leq contour approach which does correlate the community experience of a large number of individual noise events over a prolonged period, with the average sound level of that large number of individual noise events.

Noise Preferential Routes (“NPRs”)
399. UDC’s air noise witness also gives percentage increases in the daily aircraft movements on the principal departure routes from the airport [UDC/3/A Table 4]. This data again provides precious little useful information. It is clear Government policy that departures should be concentrated on NPRs in order to minimise the overall environmental impact [CD/194 paragraphs 32-33]. Thus, if there is to be airport expansion at Stansted, it is right that the departures should be concentrated on the NPRs. As UDC’s air noise witness accepted, however, his data does not tell the inquiry how many people experience the noise under the NPRs or what difference the additional movements make to their noise climate or community response; for that we have to go back to the Leq contours
.

54 dBA Leq contours

400. UDC’s air noise witness did advocate the use of 54 dBA Leq contours as a ‘sensitivity’ test on BAA’s 57 dBA Leq contours. The Government had also adopted this approach in the consultation document for the ATWP [CD/87 paragraph 3.14 box].

401. BAA had produced 54 dBA Leq contours in its ES [CD/5]. What the data demonstrates, however, is that even looking at the 35 mppa case easterly and westerly operations separately, the 54 dBA Leq contour does not encroach into the main built up areas of Bishop’s Stortford, Sawbridgworth or Harlow [CD/22 Figures 5 and 6 – dotted line]. That is common ground between UDC and BAA
.  This should give the Inspector and Secretaries of State some confidence that the overall air noise assessment of the G1 development is robust, even in the context of criticisms by objectors that the 57 dBA Leq contour does not adequately reflect community response. The lower population density in the area surrounding Stansted is a ‘key advantage’ of locating further capacity at the airport and, to the extent that objectors argue that people are more sensitive to aircraft noise than the 57 dBA Leq contours indicate, that low population density compared to other airports actually makes BAA’s case stronger.

402. UDC’s air noise witness also calculated the number of additional people ‘highly annoyed’ within the 35 mppa case 54-75 dBA Leq contours compared to the 25 mppa case 54-75 dBA Leq contours. He gives a figure of 247 [UDC/3/A Table 11]. This needs to be seen, however, in the context of the total number of people within those contours (7350 – Table 10) giving an increase of about 3.3% in that population. As UDC’s air noise witness agreed, that is clearly a very small percentage increase
 and shows that, even looking at the 54 dBA Leq contours as a sensitivity, the air noise impact of G1 is modest.

Single mode contours

403. UDC’s air noise witness also looked to single mode contours to support his case [UDC/3/A paragraphs 3.37-3.39]. These contours are an extreme case, as community response will reflect experience over a prolonged period and not simply a single day of easterlies and westerlies.  It needs to be remembered that the single mode contours are not calculated on the basis of a single day.  They represent the position if the whole of the summer was in either easterly or westerly, and are not therefore realistic scenarios.  But even on that basis and with a 54 dBA Leq contour, major centres of population are avoided [CD/22 Figures 5 and 6].

Night noise

404. UDC’s evidence raised two points under this heading; the first being the treatment of air noise in the shoulder periods (2300-2330 and 0600-0700) and the second being the numbers of people ‘highly sleep disturbed’ as a result of the G1 proposals.

405. In relation to the first of these, UDC’s air noise witness states that there are no material controls on the activity in the shoulder periods, although there are some restrictions on the use of certain types of aircraft [UDC/3/A paragraph 3.40]. This was one of the issue identified in the SoCG [BAA/20 paragraph 7.1.7] for BAA for consider. It does need to be stressed from the outset that the DfT did consider extending the night quota period to an 8-hour night (2300-0700) but specifically rejected that approach [CD/118.1 paragraphs 28-34]. Nevertheless BAA has proposed an air noise condition for the 8-hour night that is agreed to reflect the 8-hour 50 dBA Leq contour on which the DfT consulted in its Stage 2 night noise restrictions consultation [CD/115 paragraph 4.24]
. That contour area was 45 km2. UDC’s air noise witness raised no objection to this proposed contour condition and agreed that it was ‘acceptable in principle’
.

406. The second of the points raised by UDC’s air noise witness relates to the number of people ‘highly sleep disturbed’ [UDC/3/A paragraph 3.44-3.49]. He calculates that with G1 there would be an additional 48 people within the 6.5-hour 48 dBA Leq contour who would be ‘highly sleep disturbed’. That, however, is out of a total population within that contour of some 6900 [UDC/3/A Table 12], being some 0.7%. Again, this is agreed to be a very small proportion
, and serves to reinforce the fact that the air noise impacts of the G1 proposals are modest.

Impact at specific locations

407. UDC’s air noise witness also gave evidence on changes in air noise at specific locations [UDC/3/A section 4]. That assessment depended on a comparison with thresholds given in the WHO ‘Guidelines for Community Noise’ [CD/286]. As he points out, however, the WHO Guidelines do not set out noise limits, they give information about effects which may occur at certain levels of exposure [UDC/3/A paragraph 4.3]. The DfT has made it clear that it regards the WHO Guidelines as setting “long term targets” for improving human health over a 30 year time horizon [CD/114 paragraph 3.12]. UDC’s air noise witness accepted that the WHO Guidelines do not set thresholds for ‘acceptability’ of planning applications in the UK and that a large proportion of the EU currently lives or works in areas where the WHO Guidelines are exceeded [CD/286 page 1]
.

408. In UDC/3/A Tables 15/16 UDC’s air noise witness produces data (taken from the ES) on the number of movements and the LAMax data at a number of locations on the 57 dBA Leq contour around the airport. This data, however, provides no information on the community response to these changes in movements and LAMax data. That is provided by the 57 dBA Leq contour itself, which marks the onset of significant community annoyance.

Ware and the possibility of a condition requiring the use of CDA
409. On 18 September 2007 the Inspector raised the issue of the use of CDA for arrivals on runway 05, and whether it would be appropriate for a condition to be imposed requiring the use of CDA.  

410. BAA’s position in respect of this issue was explained during the conditions and obligations session of the inquiry.  

411. As a generality, the use of CDA is recognized as being beneficial.

412. BAA promotes the use of CDA, and in principle supports its adoption for arrivals on runway 05. The s.106 agreement entered into in connection with the 2003 permission obliges BAA to use all reasonable endeavours to secure the adoption of CDA where possible, and that obligation is repeated in the new s.106 obligation.  BAA has consistently supported the introduction of CDA to both runway directions [CD/141 page 12; CD/161 page 12], and over 80% of all planes arriving at Stansted Airport now use CDA [CD/141 page 12, section 3].  But there is no justification by reference to Circular 11/95 for the imposition of a condition making the grant of planning permission for throughput in excess of 25 mppa dependent on that taking place.

413. The reasons for this are as follows:

i. The reason why CDA is not currently available on runway 05 is because of air space constraints.  The decision on whether to make changes to the use of air space so as to allow CDA on runway 05 rests with the CAA, and specifically with the Director of Airspace Policy.  That issue is now actively being considered by the CAA.
ii. Any decision on air space changes will only be taken following extensive consultation, and having regard to a range of factors.  These include, for example, safety, the competing interests of different users of air space, and the knock-on effects of air space changes on different areas.  As we have pointed out, there is a real risk that responses to consultation on this matter would be ‘coloured’ if CDA becomes the key to ‘unlocking’ the expansion of Stansted Airport.
iii. Whilst the Inspector will have heard the views of many residents of Ware, and area which would probably benefit from a decision to adopt the use of CDA for runway 05, there would also be those who would suffer as a result of aircraft being moved to a different alignment.  When the CAA reaches its judgment on this issue, it will need to balance the benefits to some and the disbenefits to others.  
iv. This inquiry does not have sufficient information to make an informed decision on the desirability or consequences of the air space changes that would be needed in order to allow the use of CDA for runway 05.  Such a decision involves the consideration of factors which are simply beyond the remit of this planning inquiry properly.  Consequently, the Inspector and the Secretaries of State are not in a position properly and fairly to consider and weigh in the planning balance the likely benefits and disbenefits of the use of CDA on runway 05.  Imposing a condition in such circumstances would plainly not be reasonable.
v. Even if it were possible to reach an informed decision as to the overall impacts of the necessary air space changes, the question for the Inspector and Secretaries of State would be whether such a condition met the tests in Circular 11/95 [CD/116], in particular the test of necessity.  In other words, having heard all of the noise evidence, if the air space change was not made would planning permission have to be refused, and Government policy directly frustrated?  The evidence before the inquiry demonstrates that the answer to that question must be no.  Such condition is not necessary because the air noise impacts associated with the incremental increase in the number of flights over Ware as a result of the proposed development are not unacceptable in the absence of CDA.
Tranquillity

414. These Closing Submissions have already drawn attention to Government guidance on the concentration of aircraft routes over less densely populated areas. If more densely populated areas are not over-flown, then that will inevitably lead to greater over-flying of areas of countryside, which may otherwise be tranquil. In fact, many of the areas of countryside closest to the airport, whatever their other attractions, could not properly be described as ‘tranquil’. That judgement certainly applies to those parts of Hatfield Forest closest to the airport.

415. It is important to note, however, that UDC’s assessment does not include any assessment of existing tranquillity around the airport or the effects of the G1 proposals on any such tranquillity.

416. What is clear, however, is that the Government was clearly aware of the rural character of the area around Stansted when it formulated the policy set out in the ATWP [CD/87 paragraph 11.35]. The Government is well placed to take strategic decisions about where best to locate additional airport capacity, and clearly considers that the expansion of Stansted is appropriate and, indeed, regards the lower number of people within the 57 dBA Leq contour as a ‘key advantage’.

Impacts beyond the 57 dBA Leq contour

417. BAA accepts that there would be people beyond the 57 dBA Leq contour who are annoyed by aircraft noise. Indeed, it is clear that that must be the case in the description of that contour as representing the onset of ‘significant’ community annoyance. This point is also acknowledged by the Government [CD/87 paragraph 3.14 box]. There will, therefore, be a small percentage of the population who are ‘annoyed’ by relatively low levels of aircraft noise.

418. It does need to be recognised, however, that aircraft flying remote from the airport are more dispersed and higher [see UDC/3/C Apps G, H, I and J]. This is illustrated in the AAD report of the air noise monitoring survey at Sudbury [CD/398] which showed low levels of aircraft noise, and frequency, in an area from which there have been many complaints.

419. UDC’s map of air noise complaints relating to Stansted [UDC/2/C Map 1] further illustrates the point. UDC’s Director of Development
 thought that the area from which complaints had been received covered a population of about 1 million. In that context, a low residual level of annoyance, and therefore complaint, is to be expected. On UDC’s map this has resulted in ‘clusters’ of individual complaint in areas as far away from Stansted as Ipswich, Felixstowe, Maldon and Brentwood. The locations of complaints to the north-east of the airport (particularly around Sudbury and Dedham Vale) may also reflect the air space changes relating to the Abbot and LAPRA holding areas introduced by the CAA in 1999 and 2004 respectively [CD/401].

420. The short point is that, whilst it is accepted that there would be air noise effects beyond the 57 dBA Leq contour and that some people beyond that contour would be ‘annoyed’ by aircraft noise, that data does not give any meaningful assistance to an understanding of the effect of the G1 development (that is the future 35 mppa case v. the future 25 mppa case). For that comparison, one has to go back to the Leq contours.

Schools

421. UDC’s air noise witness accepted that impact on the cognitive development of primary schools children is no longer pursued by UDC as part of Reason for Refusal 1
. The evidence of BAA’s air noise witness explains BAA’s position on this issue [BAA/2/A paragraphs 7.2.29-7.2.53]. The SoCG records that on the basis of all the currently available information there is “no evidence of a material effect” on the cognitive development of primary schools children due to current or future air noise at Stansted [BAA/20 page 37, paragraph 7.1.3]. 

Mitigation

422. As stated earlier, Reason for Refusal 1 relates to the adequacy of proposed mitigation. The Bureau Veritas advice to UDC in September 2006 was simply that there was a case for “exploring additional mitigation” [CD/139 paragraph 2.47]. In fact there was no meeting to discuss air noise issues, including mitigation, until April 2007; that also has been covered earlier. Following that meeting, however, BAA did finally get an understanding of the mitigation and controls UDC was seeking.

423. Paragraph 7.1.7 of the SoCG [BAA/20] records that “The Parties agree that existing noise controls could be supplemented and that BAA could consider” and then a list of three potential conditions, being:
i. an amendment to condition AN1 to reflect the latest contours;
ii. a new planning condition to control noise in the 8-hour night period (2300-0700); and
iii. control on the number of passenger to 35 mppa, where it was noted that BAA was offering a condition.
424. Paragraph 7.1.10 of the SoCG [BAA/20] identifies the first two of these proposed conditions as one of the “main technical noise disagreements” in the case. In fact, BAA’s evidence did propose air noise conditions on both of these two areas and UDC’s air noise witness raised no objection to the principle of what was proposed. 

425. In cross examination, UDC’s air noise witness was taken through the suggested mitigation identified in his evidence [UDC/3/A section 6] by reference to the mitigation proposed in BAA’s evidence [BAA/2/A section 8].  At the conclusion of those questions he was taken to the reason for refusal which is concerned with the adequacy of mitigation, and asked whether BAA had met those points.  He expressly confirmed that it had.  He went on to state that he would recommend to his client that: 
“There is adequate mitigation, reducing the harm as much as is reasonably practicable”
. 

426. More recently (April 2007), UDC has resolved that it would still have refused planning permission on the basis of Reason for Refusal 1 despite the control and mitigation package now offered. BAA does not understand what the evidential basis is for the rejection of its current mitigation package and nor does it understand the basis on which UDC has rejected the advice of its expert air noise witness.
Conclusions

427. The issues between BAA and UDC’s air noise witnesses were actually very narrow. BAA submits that UDC’s own evidence supports the contention that the air noise impacts of G1 would be relatively small. Furthermore, BAA has substantially met the mitigation and control measures that were suggested by UDC’s air noise witness, and believes its mitigation package to be appropriate and adequate. Despite that, it would appear that the Council is determined to maintain an air noise objection and pursue its resistance to the policy of ‘making full use’ of Stansted’s runway as set out in the ATWP.

SSE’s case
428. SSE’s air noise evidence [SSE/6] adds nothing to the technical issues on the air noise impact of the G1 proposals. The evidence is, in effect, no more than a commentary on documents produced by BAA and others, but does not challenge the technical data in the ES.

429. SSE claims [SSE/6 section 3.2] that the air noise information supplied to UDC in the ES is ‘inadequate’ – UDC does not, however, agree with that assertion as was made clear by UDC’s air noise witness in cross-examination
 [see also BAA/2/E paragraph 4.4]. This is an example of that phenomenon referred to earlier where objectors to a proposed development “disagree with, and criticise, the appraisal [in an ES], and find topics which matter to them or which can be said to matter, which have been omitted or to some minds inadequately dealt with” (ex p Bedford and Clare), but it needs to be understood that “that does not come close to showing that” there has been an error of law.
430. SSE also repeats, in SSE/6 section 3.3, criticisms of PPG24 which it made in its representations to Government on the ATWP consultation [see CD/261 paragraph 4.3.4]. The Government has not accepted those criticisms and little point is served in challenging Planning Policy Guidance at a local planning inquiry.

431. In SSE/6 section 3.5, SSE’s witness deals with the issue of air noise mitigation, but no additional mitigation is proposed and nor does SSE/6 produce evidence to support any conditions other than those proposed by BAA.

432. Section 3.6 of SSE/6 is simply an attack on the Government’s night noise restrictions for Stansted, which seek to strike an “appropriate balance” between the need to protect local communities from “excessive noise” and benefits to the community [CD/118.1A]. SSE may disagree with the balance drawn, but this is not the forum to debate such matters.

433. SSE’s ‘technical’ air noise evidence in SSE/6 does not raise any issues which materially support Reason for Refusal 1 or which otherwise justify the refusal of planning permission on grounds of air noise impact.

The National Trust (NT)’s case
434. The evidence of the NT’s noise witness is concerned with the effect of varying condition ATM1 on the air noise climate for ‘users’ of Hatfield Forest [NT/3 paragraph 1.1-2]. It is important to note that it is not suggested by the National Trust that the air noise impact of G1 would have any effect on the nature conservation value of Hatfield Forest.
435. NT’s case on air noise has a number of elements, as follows:

i. The LAeq metric;

ii. Changes below 3 dB LAeq;

iii. Tranquillity;

iv. Whether Hatfield Forest is a sensitive place;

v. The sight and sound of aircraft; 

vi. The ‘gap between movements;

vii. .The treatment of air noise in the ES; and
viii. The NT’s planning conditions.

436. The NT’s points were generally dealt with by BAA’s air noise witness in his Rebuttal Proof [BAA/2/E section 3]. That analysis included a consideration of the direct effects of the G1 proposal on Hatfield Forest [BAA/2/E paragraph 3.26-3.39]
The LAeq metric

437. This issue has already with above, save in relation to one short issue. The NT’s air noise witness appeared to criticise the use of the dBA metric, rather than the dBC metric. It is clear, however, that the A-weighting on the dB metric is generally used throughout Europe [BAA/2/E paragraph 3.34] and specifically endorsed in PPG24 [CD/110 Annex 3 paragraphs 6-12].
Changes below 3 dB LAeq
438. This point has been dealt with earlier.
Tranquillity

439. The NT is concerned about loss of tranquillity in Hatfield Forest. Tranquillity is defined by the CAA in CAP725 [CD/177 App B paragraph 119] as “a state of calm or quietitude”. BAA does not accept that, certainly for much of its area, Hatfield Forest can properly be described as tranquil. BAA’s planning witness made it clear on a number of occasions, when giving his evidence, that Hatfield Forest may be many wonderful things, but it is not a tranquil environment
. This is clearly a matter about which the Inspectors will form a judgement, but it is worth noting that parts of the forest are within the 57 dBA Leq contour for both the 25 and 35 mppa cases [CD/5 Figures 3 and 4]. Indeed, it is important to note that the G1 proposals make very little difference to the Leq contours in the area of Hatfield Forest.

440. CAP725 also makes the points that over-flying is not precluded over protected landscaped (such as AONBs and National Parks) and that there is no universally accepted metric by which tranquillity can be measured [CD/177 App B paragraphs 120-121].

441. It is clear from Government guidance, discussed earlier, that there is seen to be advantage in focussing over-flying in areas of lower population density rather than areas of higher population density. It is also clear that such an approach may have an impact on the tranquillity of areas of open countryside. It is interesting to note, however, that the WHO Guidance on noise ‘Outdoors in parkland and conservation areas’ relates to ‘Disruption of tranquillity’ and that the guidance is that “existing quiet outdoor areas should be preserved and the ratio of intruding noise to natural background sound should be kept low” [CD/286 Table 4.1 and footnote 3]. Many parts of Hatfield Forest are simply not an “existing quiet” outdoor area and it should be properly acknowledged by the NT that the forest is already located between the UK’s third largest international airport and the M11. That said, it is important to note that the growth of the airport has occurred at the same time as a substantial growth in number of visitors to the forest, indeed to a level at which the NT is concerned [NT/1/A section 9]. 

Whether Hatfield Forest is a sensitive place

442. NT also draws attention to the absence of Hatfield Forest from the list of ‘sensitive uses’ in the air noise volume of the ES [CD/5]. In this regard it is important to recognise that NT does not advance any case that the increase in air noise resulting from the G1 development will have any effect on the nature conservation value of the forest. The point simply appears to be that people within the forest will hear more aircraft.
443. The G1 development will not, however, introduce aircraft noise to any part of the forest that does not currently experience aircraft noise; it will simply increase the number of noise events during a period when the absolute noise level from each event will, on average, decrease. As BAA’s planning witness pointed out, in that respect people in Hatfield Forest are no more ‘sensitive’ to noise than people elsewhere
, such as their homes or gardens. In that regard it needs to be noted that SSSI’s attract no special protection from air noise and it is not alleged that the proposed increase in air noise would materially affect any feature of the forest for which it was awarded SSSI status.
444. In furtherance of this point, the NT’s noise witness also drew attention to the Inspector’s report and Secretary of State’s decision in relation to the Liverpool Airport inquiry in, in particular, the over-flying of Speke Hall [NT/3/C Part 2 – App 12]. Speke Hall is a listed building that’s ‘setting’ is protected under the Listed Buildings and Conservation Areas Act 1991. The Speke Hall decision involved a nine-fold increase in aircraft movements [Inspector’s report paragraph 18.4.7] against a 26% increase in total aircraft movements proposed as a result of G1 [CD/4 Table 4 – 274,000 v. 216,000 movements]. Indeed, the Liverpool Inspector notes that the change would be from one or two during a typical visit to one every 5 minutes [Inspector’s report paragraph 18.4.10]. It was in this context that that Inspector concluded there would be a loss of tranquillity. Nevertheless, the Secretary of State concluded that he did not consider the loss of tranquillity to be a matter of “great significance” [Decision Letter paragraph 24 (end)] and it was not identified as a reason for refusing planning permission [Decision Letter paragraphs 43-45]. In short, the decision does not support any contention that great weight should be placed on loss of tranquillity. Clearly the circumstances of each case will be different, and the Inspector and Secretaries of State will draw their own conclusions in the present case.
445. BAA does not accept that Hatfield Forest’s historic status gives the people within it some special ‘sensitivity’ to air noise that is not enjoyed by people elsewhere. Tranquillity is clearly a separate issue and BAA has set out its submission on that issue above.
The sight and sound of aircraft

446. The NT’s point on this issue appear to be that in some parts of the forest there are open areas from which people will be able to see aircraft as well as hear them. 
447. It needs to be recognised, however, that a lot of the forest, by virtue of being a forest, is not open and that in those parts there will be visual screening of arriving and departing aircraft. The NT’s air noise witness advised, in this regard, that “It is commonly recognised that visual screening of a noise source can lessen its effect, the equivalent of a 5 dB(A) reduction.” [NT/3/A paragraph 3.3]. There are also, of course, open areas within the forest and within these aircraft may be both seen and heard; that point is also true, however, for many other areas around the airport.
448. The important point, however, is that within the forest there will be no change to the visual or audio effect of individual aircraft movements; save that, on average, they will get quieter over time. There will be more such events, but that is true whether one is in the forest or elsewhere and the air noise contours indicate that there will be very little difference in average annoyance as a result..

The ‘gap’ between movements
449. The principal new assessment produced by the NT’s noise witness was his calculation of ‘respite time’, that is, the time between air noise events [NT/3/A section 10.9]. It needs to be noted, at the outset, that this is not a recognised air noise assessment methodology and is not correlated to community response. Indeed, insofar as there has been an increase in visitors to the forest during the period of the airport’s growth that would tend to indicate that there is no such correlation, or at least not a positive correlation, between visitor numbers and ‘respite time’.

450. The NT’s calculations of ‘respite time’ are based on an ‘average’ space between take off and landing movements at the airport and the attribution of periods representing ‘significantly raised sound pressure levels’ from each event and a further period where the noise event was said to be ‘intrusive’. Both these periods are self defined and, to that extent, subjective. The Inspectors will form their own view, for example, on the period during which an aircraft noise event remains ‘intrusive’ within the forest. In any event, the principle is accepted by BAA that with more aircraft movements the average period between movements and the average period between the noise event associated with each movement would decline. That is obvious in respect of an application which is seeking more aircraft movements.

451. Aircraft movements are not evenly spaced throughout the day, however, both because of the diurnal pattern of movements and because Air Traffic Control does not rigidly alternate take offs and landing. A period of 4-5 take offs may be followed by 4-5 landings, leading to ‘randomness’ in the pattern of (say) take offs that would be experienced at Hatfield Forest. This will result in periods of greater ‘respite’ than the ‘average’.
The treatment of air noise in the ES

452. The NT’s noise witness also makes criticism of the air noise assessment of Hatfield Forest in the ES [NT/3/A section 12]. BAA does not accept that criticism. BAA has carried out an assessment in accordance with the Government’s approved methodology and as recommended in PPG24 [CD/110 Annex 3]. There is no approved alternative methodology for assessing the impact of air noise on open spaces or tranquillity, and the NT’s evidence does not suggest otherwise. BAA’s planning witness was supplied with air noise data on cultural and leisure sites (including Hatfield Forest) by BAA’s air noise witness [BAA/2/A Table 13]; that data being derived from the contour in the ES. He came to the judgement that the effects of the increase aircraft movements on Hatfield Forest would not change its character [BAA/1/A paragraph 9.30].
453. It is not alleged by the NT that air noise will have any impact on the nature conservation value of Hatfield Forest and, as an SSSI, it is not afforded any special protection from air noise. The forest already experiences air noise; indeed parts of it are within the 57 dBA contour. There will be an increase in aircraft movements which will be seen and heard from some parts of the forest, but no change in its essential character. In such circumstances, whilst BAA has always recognised the historical and ecological character of Hatfield Forest, there was no need for extensive analysis of that character in the ES.
The NT’s planning conditions
454. During the conditions and obligations sessions of the inquiry NT proposed an air noise condition relating to aircraft movements during the hours 1100-1700. This condition was subsequently updated in NT/5.3. BAA rejects any such condition for the reasons it gave during the conditions and obligations sessions of the inquiry. In short, a condition restricting the number of movements during the hours 1100-1700 would place significant operational constraints on the airport and, indeed, the airlines (many of whose aircraft need to make multiple return trips to the airport throughout the day) and, furthermore, simply increase the number of movements outside those hours, which many appearing at the inquiry have suggested are more sensitive. As such it would be inappropriate.
Conclusions
455. BAA submits that the air noise impact of the G1 development on Hatfield Forest is not such as should lead to a refusal of planning permission. 

The St Elizabeth’s Centre

456. BAA has long recognized the potential for over-flying aircraft sometimes to affect the audio monitoring system at the St Elizabeth’s Centre (“SEC”), and has always sought to do what it reasonably can to assist the SEC in addressing the relevant effects.  It should be noted, however, that the problem is much reduced compared to 10 or 20 years ago.  
457. In its closing submissions, Much Hadham Parish Council (“MHPC”) characterised the objective as being to ensure that the airport is “operated so as to avoid as far as possible risking the health of the residents at St Elizabeth’s” [MHPC/7 paragraph 35].  The controls and mitigation measures BAA has put in place, together with the improvements it is effecting, will ensure that objective is met.
458. BAA/28 sets out the controls that exist to seek to ensure that St Elizabeth’s is not over-flown by aircraft at a height lower than 4,000 ft above the ground height of Stansted Airport (or 4,348 ft above sea level), and steps being taken to improve upon them.  There are, inevitably, occasions when individual aircraft do not comply with those controls.  The SEC has brought BAA’s attention to four recent instances, and BAA is investigating those with Air Traffic Control [BAA/7/D, Appendix].

459. BAA has already taken a number of additional steps to address the potential effects when aircraft do over-fly the SEC, and these are described by BAA’s noise witness
 in BAA/7/D.  

460. BAA’s noise witness has made a number of visits to the SEC, and provided advice to its management on improvements to its system for night monitoring.  BAA provided a total of £35,000 to assist in this process, including a direct grant of £29,000 towards implementing the recommendations made following those visits.  

461. By implementing all of those recommendations, the overall audio quality and technical performance of the night-monitoring system would have been substantially improved.  This would have had the additional benefit of increasing the performance of the system against interference from external noise such as over-flying aircraft noise events.  It appears that some of the recommendations made have been acted upon, but not all.  

462. BAA wishes to continue to work closely with the SEC to assist it in addressing these issues.  The position seems to be much improved, but it would appear that there is scope for yet further improvement, and BAA’s noise witness has been tasked with helping the SEC to achieve that.  
463. To that end, BAA wrote to SEC on 4 September 2007 to make arrangements for that work to continue.  BAA is still awaiting a response to that letter (SEC’s delay in responding may simply be a consequence of the recent departure of its Chief Executive Officer) [BAA/30].
464. For the purposes of this inquiry, it is necessary to consider what impact the proposed development would have.  The SEC’s evidence is largely concerned with the impacts associated with the airport as it exists.  So far as the proposed development is concerned, its case is simply that increasing the number of flights will necessarily increase the regularity with which the SEC is over-flown at night, and that as a result the problems that this has caused in the past will occur more frequently.  Whilst there would of course be an increase in the number of flights from Stansted Airport if planning permission is granted, there are three reasons why the problems that the SEC has sometimes encountered are in fact very unlikely to get any worse and will probably continue to improve.

i. The issue relates largely (though not entirely) to night noise.  The SEC’s noise monitoring equipment is used from 21.00 to 07.00.  Therefore the greater part of the period of operation lies within the DfT night quota period (23.30 to 06.00).  Our general submissions in relation to the impact of the G1 proposals on night noise are set out above, and we do not repeat them here.  Because the proposed development will not give rise to any change in the existing night noise restrictions regime imposed by the DfT in 2006, there will be no change to the balance struck by the Secretary of State when imposing that regime.  The night noise regime was imposed following an extensive process of consultation with those affected, including Much Hadham Parish Council [CD/114 Appendix H, CD/115 Annex H].  There would be no additional departures in the night shoulder period, and only four additional departures in the morning shoulder period [BAA/2/A paragraph 7.3.18].
ii. As a result of this inquiry, the error in the co-ordinates contained in the UK AIP for pilots and air traffic controllers has been identified, and is being corrected.  Although for the reasons explained in BAA/28 this relates mainly to smaller private aircraft, the correction of the grid reference should nevertheless result in some reduction in the instances of over-flying experienced in the future – with or without G1.

iii. The SEC’s evidence suggests that more recently there has been a reduction in the number of events.  This has coincided with the phasing out of older and noisier aircraft, and the use of more sophisticated navigation equipment on board aircraft [see e.g. CD/170 page 6 paragraph 4.3].  Those positive trends are set to continue.

iv. If as can reasonably be expected the SEC night monitoring system continues to be improved in line with BAA’s earlier recommendations, then this can be expected to make it more resilient to interference from external noise of all types, including noise from over-flying aircraft.

Other third parties

465. Many individual members of the public have raised genuinely felt concerns about the current level of aircraft noise at Stansted and the prospect of further movements in the future. BAA does not doubt the sincerity with which those views are held. There is, however, a planning balance to be drawn. Having gone through an extensive research and consultation exercise, the Government has come to the strategic judgement as a matter of policy that there should be further growth in airport capacity in the South East and that part of that growth should be at Stansted. Indeed, the ATWP identifies the ‘first priority’ as to make full use of the existing airport capacity at Stansted. The views of local residents on air noise will have to be taken into account and weighed in that overall balance.

Mitigation and control

466. BAA’s mitigation and control package is touched on above and is set out in the proof of evidence of its air noise witness [BAA/2/A section 8] and refined and updated in the agreed conditions and obligations discussed during the inquiry. In addition to the existing controls and mitigation, the package comprises:
i. a revision to air noise condition AN1;
ii. an 8-hour (2300-0700) 50 dBA Leq night noise contour condition; and
iii. an obligation to review and update the boundary to the existing Stansted Airport Noise Insulation Grant scheme.

467. The first two of these directly address the points raised by UDC in the SoCG [BAA/20 paragraphs 7.1.7 and 7.1.9].

468. BAA submits that its extensive existing package of mitigation and controls, together with these additional measures, comprise effective appropriate and adequate mitigation and control for the air noise effects of the G1 development.

Conclusions

469. BAA submits that UDC’s case in support of Reason for Refusal 1 has not stood up to close scrutiny and, indeed, that UDC has maintained a position of opposition in relation to air noise despite clear evidence, even from its own expert advisor and witness, that appropriate and adequate mitigation and control has been proposed. Indeed, had BAA been able to meet UDC’s expert before the 29 November 2006 decision it is confident that air noise mitigation issues would have been resolved.  In so far as UDC would not meet BAA to discuss these matters before taking its decision, it has behaved unreasonably.
470. The approach in paragraph 3.5 of the ATWP is that adverse impacts should be “controlled, mitigated and, where relevant, made the subject of suitable compensation”. BAA has proposed a mitigation and control package which properly responds to that advice and which does indeed provide appropriate and adequate mitigation and control for the air noise impacts of the proposed development. This appeal should succeed in relation to Reason for Refusal 1.

IMPACT OF NOISE ON CULTURE AND LEISURE ACTIVITIES (Reason for refusal 2, Inspector’s issue 4
)

Introduction

471. This reason for refusal provides that:

“The absence of a Quality of Life assessment means that inadequate consideration has been given to the impact of air noise on the cultural and leisure activities of nearby communities, although evidence from consultees suggests that these impacts are significant. As a result the effect of the development on local communities is uncertain, and no proportionate mitigation measures can be put forward, to the detriment of amenity and contrary to policies BIW9 of the Essex and Southend-on-Sea Structure Plan and GEN2 of the Uttlesford Local Plan.”

472. A number of preliminary points arise on this reason for refusal, as follows:
i. The requirement for a Quality of Life Assessment (“QoLA”) is also raised in relation to reason for refusal 3 and specific points on the appropriateness, or otherwise, of such a requirement in the context of a development control decision will be considered in relation to that reason for refusal.
ii. It is important to note that the reason for refusal indicates that the current impacts of air noise on cultural and leisure activities are ‘significant’, but in relation to the impacts of the proposed development merely states that these are “uncertain”. In this regard the reason for refusal, therefore, is that no proportionate mitigation measures have been put forward.
iii. The reason for refusal gives no indication as to what cultural and leisure activities might be adversely impacted by future air noise to such an extent as to require refusal of the application.
iv. Structure Plan policy BIW9 [CD/59 pages 122-123] simply gives a number of criteria against which applications may be judged, but does not give any threshold of acceptability or unacceptability. Furthermore, Essex CC – whose policy it is – did not recommend refusal on the basis of conflict with BIW9 [CD/274].
v. Local plan policy GEN2 [CD/57 page 15] is a policy on the ‘design’ of physical development and it is difficult to understand how this relates to the noise from aircraft in flight.
In short, the reason for refusal is unclear and confusing.

473. This reason for refusal was substantially dealt with in the evidence of UDC’s Director of Development [UDC/2/A]. Sections 2 and 3 of UDC/2/A introduce the character of the District as a backdrop to his evidence on quality of life. Two important things were omitted from that introduction, however, being that (a) the District is already home to the UK’s third largest airport, and (b) the District is at the very heart of the Government’s proposed London-Stansted-Cambridge growth area (see ‘Sustainable Communities in the East of England’ [CD/90]) which is currently being translated into a spatial strategy in the emerging RSS [CD/76]. In an assessment of the developing character of the District it is simply not appropriate to ignore these two important factors. 

474. It is also important to note that Uttlesford is rightly identified as a District with a very high ‘quality of life’ for local residents and that Stansted Airport is rightly identified by UDC as part of the reason for that high ‘quality of life’ [CD/57 paragraph 1.14].

BAA’s case

Introduction

475. BAA’s evidence on this reason for refusal was principally set out in its planning proof of evidence [BAA/1/A section 9]. The technical assessment of effects is set out in BAA’s air noise proof of evidence [BAA/2] and the data in Volume 2 of the ES [CD/5] is agreed by UDC [BAA/20 section 7.1].

476. The only issue, therefore, relates to the interpretation of that data. In this regard it is important to distinguish between existing air noise impacts and those predicted to result from the proposed development. There is already a major international airport in this part of Uttlesford and it would be wrong, therefore, to describe many of the areas close to the airport as being ‘tranquil’. The proposed G1 development does represent an increase in activity, but not a change in character. That is important when considering the impact of additional movements on cultural and leisure activities surrounding the airport.

Noise exposure levels
477. At Table 13 of his proof of evidence [BAA/2/A] BAA’s air noise witness set out the noise exposure levels at 23 locations related to cultural and leisure activities. These noise levels were not challenged by UDC.

478. For locations at which the noise exposure contours are above 54 dBA the difference between the 25 mppa case and the 35 mppa case is shown to be small. This is confirmed in the noise exposure difference contours [BAA/2/E page 39]. Many of the locations shown in the tables are more remote from the airport and so the absolute noise levels are shown as below 54 dBA in 2004 and in both the forecast 25 mppa case and 35 mppa case. Consistent with the general picture, however, the noise exposure differences at these more remote locations would be small.

479. This data shows that the proposed additional aircraft movements resulting from the G1 development make very little difference to the air noise climate which already exists at cultural and leisure locations.

Numbers of movements

480. The numbers of aircraft movements for a busy Day (average Friday in July) are shown in BAA/19 [Tables A1.12-A1.14] and a comparison for arrivals and departures shown in BAA/5 [Figures 7 and 8]. It needs also to be remembered that when aircraft are further away from the airport they become more dispersed and therefore the number of additional movements in any location more diluted.

481. It can be seen from this analysis that the number of additional movements in most hours is not great and this further confirms BAA’s position that there would be no material change in the character of the noise climate in cultural and leisure locations.

Assessment of effects

482. In circumstances where there is no objective threshold for assessing the impact of additional aircraft noise on cultural and leisure activities, any assessment is necessarily somewhat subjective. BAA’s planning witness addressed the effect on cultural and leisure activities in paragraphs 9.29-9.32 of BAA/1/A. He comes to the conclusion that, whilst the additional movements represent an increase in activity, they do not change the overall character of the activity or its likely effect on surrounding areas [BAA/1/A paragraph 9.32].

483. Stansted Airport is an important piece of national infrastructure and it is recognised that it does have an air noise impact on the immediately surrounding area. As we have said, however, a distinct advantage of expanding capacity at Stansted is that it is located in an area of relatively low population density. This balance of advantage is consistent with the DfT’s guidance to the CAA when designing airspace that it should seek to avoid densely populated areas, so far as possible [CD/194 paragraph 30]. Again, as we have said, that feature of expanding Stansted Airport was specifically recognised at a “key advantage” at paragraph 11.30 of the ATWP [CD/87]. A necessary corollary of that ‘key advantage’, however, is that the additional noise from an expanded airport would be experienced in the countryside.

484. It is in this context that it is important to recognise that many of the areas closest to the airport are currently not ‘tranquil’ countryside. Parts of Hatfield Forest, as we have said, are already within the 57 dBA contour. That does not stop Hatfield Forest being very popular with visitors. Indeed, as stated earlier, the NT is concerned that it is almost too popular with visitors
.

485. BAA’s planning witness gave evidence on the issue of Hatfield Forest at several points during his cross-examination and pulled many of those points together in an answer given in re-examination
. 

Mitigation

486. This is an issue where BAA submits there would be little additional impact and that the best way to address generalised concerns about impacts on unspecified cultural and leisure activities is through the BAA Community Fund. This issue is dealt with in a little more detail in relation to reason for refusal 3 (Inspector’s issue 5) below.

Conclusions

487. BAA’s air noise evidence shows that there would be no material change to the character of the air noise climate around Stansted as a result of the G1 development. The Government was clearly aware of Stansted’s countryside setting when it promulgated the policy in the ATWP and saw the relatively low population density in the surrounding area as a ‘key advantage’ of providing further airport capacity in this location. In so far as there are generalised concerns about cultural and leisure activities, these are best addressed through BAA’s Community Fund.

UDC’s case

Introduction

488. As mentioned earlier, this reason for refusal is based on an alleged inadequacy of mitigation. It is, therefore, regrettable that Council officers were not prepared to meet with BAA to discuss mitigation and compensation before the application was determined.

489. No clear indication is given in the officers’ report [CD/33.1] or the reason for refusal as to what cultural and leisure activities require mitigation as a result of the proposed G1 development, or what that additional mitigation might be. As a general proposition BAA submits that it is simply not good enough for a local planning authority to refuse planning permission for an important piece of national infrastructure on the basis of generalised concerns about unspecified cultural and leisure activities. This is not a sound and clear cut reason for refusal.
UDC’s evidence

490. As stated previously, all the air noise data in Volume 2 of the Environmental Statement [CD/5] is agreed between BAA and UDC [BAA/20 section 7.1]. UDC’s case on reason for refusal 2 rests, therefore, on:
i. the absence of a QOLA;

ii. the air noise impact on cultural and leisure activities; and
iii. the lack of adequate mitigation (or presumably compensation).

The absence of a Quality of Life Assessment

491. The status of QOLA will be dealt with in more detail in relation to reason for refusal 3 below. It is common ground between the parties, however, that a QOLA is not ‘required’ as part of an environmental impact assessment [UDC/2/A].  UDC’s witness also confirmed in cross-examination on 1 June 2007 that UDC had never asked for, or received, a QOLA before. In these circumstances it is difficult to understand how the lack of a QOLA could found a proper reason for refusal, and indeed it was confirmed in UDC/2/d [paragraph 2.1] that the absence of a QOLA was not a reason for refusal.  

492. Furthermore, in the context where a QOLA identifies “What matters and why?” [CD/196 paragraph 4] there is no obvious way of translating this into a meaningful assessment of the air noise impact on cultural and leisure activities of a future change in aircraft movements from Stansted airport. A QOLA simply would not assist in the issue raised by reason for refusal 2.

The air noise impact on cultural and leisure activities

493. It is important to note that the evidence which UDC produced in support of this reason for refusal related to complaints about the air noise impacts of the existing airport and not the effects of the proposed variation of condition ATM1. Furthermore, the air noise advice to UDC from Bureau Veritas [CD/139 and CD/140] contained nothing on the air noise effects of lifting condition ATM1 on cultural and leisure activities.

494. UDC/2/A paragraph 6.13 refers to UDC’s Map 1 showing air noise complaints over a wide area. This does not demonstrate, however, any different pattern or intensity of complaint in the future with G1 and nor does it demonstrate any relationship with cultural and leisure activities. It is simply a map of air noise complaints, many of which may have been generated by air space changes to the east of the airport wholly unrelated to the proposed G1 development. 

495. It needs also to be said that BAA is still not sure exactly what cultural and leisure activities reason for refusal 2 actually relates to at all. Apart from some general comments about walking in the countryside, Church services and the Thaxted Festival, UDC has called no evidence to substantiate future impacts on any particular cultural or leisure activity. No analysis was undertaken by UDC which identified particular events or activities which would experience materially greater air noise impact as a result of the G1 development and none was identified in the officers’ report [CD/33.1]. Officers and Members appear to have relied instead on generalised comments by objectors about the current air noise climate at the airport. In cross-examination on 1 June 2007 UDC’s Director of Development was pressed to specify the cultural and leisure activities to which the reason for refusal referred and, again, apart from a few generalisations, was completely unable to do so.

496. It is quite unacceptable for a local planning authority to refuse planning permission for an important piece of national infrastructure on a specific ground relating to cultural and leisure activities without at least having some idea as to what that means. An approach which seeks to require a developer to carry out a QOLA in order to justify an unsubstantiated reason for refusal is simply unreasonable. 

The lack of adequate mitigation (or presumably compensation)

497. UDC’s officers’ report and reason for refusal entirely fails to indicate what mitigation or compensation it seeks for the air noise impact it alleges. Furthermore, this is not indicated in UDC’s evidence and nor was its witness able to give any cogent answer in cross-examination. BAA’s planning witness’s expressly stated approach is that generalised concerns about the effects of the proposed development on the local community are best addressed through BAA’s Community Fund. UDC has simply not engaged on this issue in the inquiry.

SSE

498. The points raised in SSE’s case on the impact of air noise on the community are dealt with in relation to UDC’s Reasons for refusal 1 and 2 (above) and Reason for refusal 3 (below).
Conclusions

499. UDC has not substantiated this reason for refusal with any real evidence and its position has been wholly unreasonable. UDC’s air noise witness does not deal with the issue at all and UDC’s Director of Development simply refers to the comments of objectors about the existing air noise impact around the airport. There is no requirement on BAA to undertake a QOLA and, in any event, such an approach would not have assisted in relation to future noise impacts. In so far as there are generalised concerns about cultural and leisure activities, these are best addressed through BAA’s Community Fund. 

QUALITY OF LIFE (Reason for refusal 3, Inspector’s issue 5
)

Introduction
500. Reason for refusal 3 provides as follows:

“The absence of a Quality of Life Assessment means that the effects on the cohesion of local communities caused by the pressures on the nature and character of residential accommodation arising from the presence of a rapidly growing airport have not been given due consideration.  As a result the effect on local communities is uncertain, and no proportionate mitigation measures can be put forward, to the detriment of amenity and contrary to policies BIW9 of the Essex and Southend-on-Sea Structure Plan and GEN2 of the Uttlesford Local Plan.”
501. Whilst the third reason for refusal has tended to be used as a catch-all by UDC, SSE and others, it can be seen that its terms are limited.  In particular:-

i. It addresses itself to a specific, limited alleged harm.

ii. Its concern for the cohesion of local communities is related only to the alleged pressure on the nature and character of residential accommodation arising from the growing airport. 
iii. It does not allege that harm exists – simply that the issue has not been given due consideration and that the effects are uncertain.

iv. It indicates that the matter could be addressed through mitigation, if the nature of any harm had been properly identified.

BAA's case

Absence of Quality of Life Assessment
502. The reason for refusal asserts that it is the absence of a QOLA which is responsible for the uncertainty as to the effects of the pressures generated by the growing airport and the absence of due consideration of those effects.

503. BAA's evidence on this matter is set out in BAA/1/A Section 10, which explains that the absence of a QOLA could not, in itself, be a proper reason for refusing a planning application.  There is no statutory or policy requirement on an applicant to undertake a QOLA and representations by the Countryside Agency that a requirement for QOLA should be included in PPS 7 were not accepted by the Government.

504. Since QOLA emerged as a concept in 1998/1999 [UDC/4/A paragraph 2.1], the information requirements for planning applications have expanded significantly and become more sophisticated.  In particular, there is now a more mature approach to environmental impact assessment and to assessments of sustainability.  The appeal proposals are a case in point.  BAA's regulation 19 response [CD/22 pages 5 and 6] identified where the issues of potential relevance to a QOLA had been addressed in the ES.  

505. Whilst UDC now accepts much of BAA's case on QOLA (see further below), UDC’s witnesses asserted that it was still appropriate to borrow from QOLA at least the approach of "what matters and why?" and apply it in the G1 application.  That assertion, however, takes insufficient account of the care which BAA undertook in the preparation of its planning application.  In particular:-

i. BAA submitted a Scoping Report for the G1 proposal to UDC and multiple stakeholders in July 2004 [CD/23]. 
ii. 26 responses were received and these helped to shape the G1 planning application and Environmental Statement. 
iii. In July 2005 BAA undertook a major consultation "Growing Stansted on the existing runway" [CD/25] which ran for 3 months and included exhibitions over 34 days in 27 venues with an estimated 2,000 visitors.  Focus group meetings were held in 11 locations, 170,000 editions of Plane Talk were circulated and the consultation included a CD and a dedicated web site.

iv. 643 responses were received together with 484 exhibition questionnaires. 
v. In April 2006, BAA published its Report of Public Consultation [CD/26] which not only enumerated the comments made but also provided a response.

vi. That document included at Chapter 7 suggestions for mitigation made in response to consultation and direct responses from BAA.

506. In preparing this application, BAA did everything that could reasonably be expected to understand "what matters and why" in the local community.

507. There is no track record of QOLA being used for planning applications of this or any other nature, and the original promoters of the QOLA report no longer promote its application, at least in the form originally intended.  CD/196 is a report by Enfusion on behalf of the Countryside Agency, English Heritage, Natural England and the Environment Agency, reviewing the application and continued appropriateness of QOLA.  That report identifies at paragraphs 19 and 20 that:-

i. QOLA has a reputation for being complex; 
ii. QOLA can lead to biased outcomes; 
iii. QOLA has achieved limited uptake; and
iv. QOLA has been overtaken by sustainability appraisal and other measures.

508. In identifying the potential future uses of QOLA, planning applications are not listed [CD/196 paragraph 47]
.  In fact, QOLA was intended by its promoters to be equally applicable to the development of plans, strategies etc and it is telling that UDC has never applied a QOLA process for its own purposes.  BAA cannot fairly be criticised for the absence of a formal QOLA assessment as part of the G1 application. 
509. It is important to note, however, that the ES does cover a wide range of issues relating to quality of life. Section 2.2 and, in particular, Table 1 of the Regulation 19 response [CD/22] set out a detailed comparison of quality of life indicators and the G1 application documents (comprising the ES, the Health Impact Assessment (HIA) and the Sustainability Appraisal (SA)). The indicators in Table 1 represent an amalgam of those in the Audit Commission Report [CD/146] and HCC’s Quality of Life Report 2005 [CD/147]. That is the same approach as that which BAA is proposing for the G2 application which also looks at the Audit Commission Report indicators on ‘community effects’ [CD/412 para 220].
Issues of community cohesion
510. The officers’ report of November 2006 [CD/33.1] contains little if any detailed explanation of the basis for the reason for refusal.  No actual research or evidence appears to have been relied upon in its preparation and the alleged uncertainty over effects arises exclusively from reliance upon representations received [CD/33.1 paragraphs 207, 211 and 213].  BAA’s planning witness explained [BAA/1/A paragraph 10.10] that he had made careful efforts to understand the full extent of the community concerns, based upon the document "Erosion of the Community" [CD/205] and on other representations made in response to the G1 planning application.  That analysis had led him to identify seven headings of community concern, as follows:-

i. Blight from the uncertainty relating to the expansion proposals; 
ii. A break down of the social fabric of the community caused by a sudden influx of tenants and others who play no part in the life or upkeep of the community; 
iii. Increased evidence of neglect by BAA of homes which have been bought under the Home Value Guarantee Scheme (HVGS)[CD/344]; 
iv. The worry created by the mass of houses on the market under the Home Owner Support Scheme (HOSS) [CD/345];
v. House price devaluation;
vi. Falling school numbers and fewer volunteers for community activities and 

vii. An increase in migrant workers.
511. Each of those headings has been assessed based on available evidence with the results set out in BAA/1/A at paragraph 10.14 onwards.  That evidence was not seriously challenged at the inquiry.

512. In relation to the property ownership of BAA the facts are set out in the evidence and also in BAA/1/C Appendix 3.  
513. There is evidence to suggest that the consequences of the HOSS and HVGS schemes are matters of concern to some in the local community.  Of the six principal concerns set out in the Erosion of the Community report, five were related directly to this issue.  The officers’ report of 27th September 2006 [CD/32] recognised at page 27 that changes in the local housing market raised in representations correlated directly to areas of BAA ownership through the HOSS and HVGS schemes, with no reports of such changes in Thaxted, Great Hallingbury, Little Hallingbury or Burton End [BAA/1/A paragraph 10.23].

514. Both the HVGS and HOSS schemes respond to a request made at paragraph 11.41 of the ATWP that BAA should establish a voluntary scheme to minimise the impact of generalised blight related to the Government’s announcement of its support for a second runway.   The schemes that have been introduced conform to the approach suggested at ATWP paragraphs 12.13-12.17.  

515. In so far as the schemes have been challenged, for instance, in the failed application by Takeley Parish Council for permission to apply for judicial review, objectors have sought to extend rather than to reduce the schemes because of the beneficial protection which they are seen to provide to property values.
516. In short, neither the HOSS nor the HVGS schemes have anything at all to do with the merits of this application. 
517. Accordingly, there is no basis on which BAA's ownership of property in the vicinity of Stansted could form a basis for refusing planning consent to increase the use of the existing runway.
518. In relation to migrant workers, the evidence at BAA/1/A paragraphs 10.25-10.30 confirms that there is nothing unusual about the mix of workers in the vicinity of Stansted.  Even if the airport did provide a particular attraction to migrant workers, of course, that in itself does not represent a valid planning objection to expanding its throughput.  Indeed, EEDA has emphasised that migrant workers make an “essential contribution to the region’s ongoing economic success” and that they have an important beneficial impact on the local economy [CD/361 pages 2 and 5].
519. In relation to Houses in Multiple Occupation (HMOs), the evidence is at BAA/1/A paragraphs 10.31-10.33.  There is some evidence that a very small proportion of airport workers share accommodation but, again, that does not represent a valid planning objection.  No evidence of any significant harm arising from shared accommodation was brought before the inquiry.  In any event, the responsibility and powers for dealing with HMOs and their consequences lies in the hands of UDC and, in particular, its Environmental Health Officers.  

520. Similarly, the evidence in relation to school rolls [BAA1/A paragraphs 10.34-10.36] demonstrates that there is a county wide trend in the decline of school rolls except in the districts of Colchester, Harlow and Uttlesford where additional pupils from new housing are causing a forecast increase in school rolls.  With (airport related) development committed in Takeley, the School Organisation Plan identifies that schools will be brought into very close balance between demand and capacity by 2011.

521. Whilst the reason for refusal is concerned that there may be pressures placed on the housing market by the expansion of Stansted, the extent of any concern must be limited by the recognition in the 29 November 2006 Officers’ Report that: 
“the proposal to increase use of the runway in the period to 2021 will not require any increase in housing, related community facilities or commercial development over and above the provision in the Draft East of England Plan.”  [CD/33.1 paragraph 214].
522. In fact, the evidence [BAA/1/A paragraphs 10.37-10.39] demonstrates that the phased development of housing in the vicinity of the airport has been deliberately planned as a result of the Airport's Policy White Paper of 1985 and some of that development remains to be taken up.  The draft RSS [CD74 paragraph 4.9] also confirms the sufficiency of housing allocations – sufficient in fact for both G1 and G2.  

523. The remaining allegations relate to an impact on house prices. The evidence is reviewed later, but we have not considered it appropriate to enter into a lengthy analysis on a matter which is not a material planning consideration and on which even UDC does not rely.

Beneficial effects

524. Any fair assessment under this heading would also acknowledge the beneficial effects of the airport on the local community, but no such balance is apparent in the officers’ report, the evidence called on behalf of UDC, or the assessments and evidence given by SSE.  Some of the benefits are identified at BAA1/A paragraphs 10.40 onwards and can be briefly identified, as follows:-

i. The airport is a major employer and a facilitator of business.

ii. The airport is a focus for an intense network of public transport services which benefit the local area.

iii. The airport makes significant financial contributions to the local community.

525. Some of these issues are developed elsewhere and the principle of the benefits is, perhaps, self evident.  It is unfortunate that in reporting this application to members, UDC's officers were not able to bring themselves to recognise and accord appropriate weight to these benefits.

526. This is the case notwithstanding that Uttlesford has been identified as having the best quality of life out of 376 local authorities in England [CD/57 paragraph 1.14].  The UDC Quality of Life Corporate Plan 2003-2007 [CD/148] confirms the economic contribution which Stansted Airport makes to the area and actually sets out an objective to enhance that economic benefit and to improve the multiplier gain available to Uttlesford from airport employment.  UDC’s LDF Annual Monitoring Report of December 2006 described Stansted Airport’s growing network of domestic and international air services as one of Uttlesford’s “strong positive attributes” [CD/84 page 7 paragraph 5].
527. A fair analysis would therefore recognise that the airport does bring significant benefits to the local area, which must be weighed in the balance against the inevitable adverse effects.  Those adverse effects are an unavoidable consequence of the fact that Stansted is a major international airport.  Its strategic importance is recognised in the Structure Plan and its role and expansion is directly supported in regional and national policy.  The airport makes a major contribution to the local economy and its principal effects are regulated and controlled through a detailed regime imposed in the obligations and conditions of the 2003 planning permission.

528. The evidence called on behalf of UDC and SSE has failed to demonstrate that as a result of the proposed development there would be additional adverse effects on the cohesion of the local community, whether caused by changes in the nature and character of residential accommodation or otherwise. 

Mitigation
529. BAA's approach to mitigation generally has already been explained, and BAA's position in relation to mitigating any impacts arising in relation to this reason for refusal was explained in BAA's letter of the 9th November 2006 [CD/55] which made clear the company's willingness to bring up to date its existing obligations in respect of the Community Fund.  Details of the Community Fund are set out at BAA/1/A paragraphs 10.47-10.49 and were added to at the inquiry by the submission of CD/383.
530. BAA’s planning witness gave evidence about the good work done by the Stansted Airport Charity, the Stansted Public Affairs Fund and the BAA 21st Century Fund – all of which are entirely voluntary but which mark out BAA as a committed and responsible member of the local community.  These initiatives are consistent with those anticipated in the ATWP [CD/87 page 166] which identified that many airports are already involved in a range of voluntary and community activities and that a stronger airport industry could provide more opportunities for airport–sponsored community projects.  

531. In addition to these voluntary arrangements, however, the 2003 Section 106 Agreement commits the airport to the payment of £700,000 over seven years into a Community Fund (together with income from fines on aircraft operators).  The Trust to manage the community fund has been established in accordance with part 13 of the Section 106 Agreement and BAA’s planning witness gave evidence about its operation.  Particular factors to note include:-

i. The Fund is managed by the community and it is the Trustees from the community who have determined the way in which the Fund operates, and who determine whether to approve or decline applications made to the fund. 
ii. The fund operates over a wide area, as defined in CD/383; 
iii. Awards are not normally greater than £2,000 but the Fund benefits a huge number of local charity and other community organisations; in 2005/6, 55 organisations benefited from awards from the Fund. 

iv. The Trustees have decided that the fund would not normally be available to organisations which benefit from statutory funding such as schools, parish councils etc [CD/383].  

532. Whilst the exclusion of schools etc has been a decision of the Trustees (and is not a requirement of the Section 106 Agreement) the main parties to this inquiry agree that it would be helpful if the range of potential beneficiaries was not restricted so that it would include schools.
533. There are, perhaps, two significant questions to address about the proposed extension of the Fund until 2015: 

i. whether the fund should be increased further; and
ii. whether the fund is actually necessary in accordance with the tests set by Circular 05/2005 [CD/117].
534. In relation to the first matter, BAA points to the lack of any substantive evidence adduced by UDC, SSE or others to define actual impacts on community cohesion which warrant specific mitigation.  UDC's evidence made reference to matters raised by the local community (see further below) but none of these defined specific impacts which could be quantified or which would justify the refusal of planning permission.  Similarly, BAA/1/A [page 49] drew attention to officer advice in 2002 when the fund was being debated.  At that time, officers advised members that there was no basis for seeking an increase in the fund, in the following terms:-

"Officers consider that the following measures, while contributing towards the mitigation of the adverse implications of the application and therefore lawful to accept, are examples of those which are not crucial to the determination of the application, ie they could not be relied upon as a reason to refuse the application if considered insufficient or inadequate:

…

A community fund of up to £700,000”.
Based on the evidence available to this inquiry, that conclusion should remain unchanged.

535. Whether or not the fund meets the tests of the Circular is a matter of judgement.  BAA’s planning witness expressed his judgement in response to questions from the Inspector to the effect that it was appropriate to recognise that the expansion of the airport probably did have some impacts on the community which were not addressed through other measures.  He expressed the view that the establishment of a Community Fund, managed by the community for the community, was a sensible response to the existence of some generalised but non-specific community effects.  His response to included the following:-

"I, of course, recognise that the fund may not always respond to precise concern that the airport is said to generate, but I do not know a better way of responding to that, and what is clear through the application of the fund is that the community fund is bringing significant benefit to the community."
  
536. It is a matter for the Inspector and the Secretaries of State to consider what weight should be attached to the Community Fund.  The evidence of existing (let alone likely future) adverse effects on community cohesion is only slight, and the relevance of most of those effects as material land use planning considerations is at best tenuous.  The attachment of any weight to the benefit of the Community Fund would be more than sufficient to meet any planning objections arising under this heading.  The Community Fund is an initiative which BAA wants to continue, at least through the next phase of growth of the airport up to 2015, and it is included in the revised Section 106 obligations.  

Conclusions
537. UDC has singularly failed to substantiate this reason for refusal – a reason which does not even directly allege that harm would arise from the proposed development.  

538. Unlike UDC (and SSE), BAA's evidence has sought to assess and analyse the evidence of community effects and has found that there is no evidence which would even begin to justify the refusal of planning permission.  Furthermore, the existence of an important and growing international airport in the local area brings significant benefits to the local economy and is responsible at least in part for the high quality of life which the local area enjoys.  There is no reliable evidence to demonstrate that the appeal proposals are likely to have an adverse effect on the property market, and, even if there was, this could not constitute a proper reason for refusal.
UDC's case

Introduction

539. Whilst the written evidence of UDC’s witnesses asserted that there was a need for a QOLA, the evidence did not withstand cross examination.  UDC has never thought it appropriate to require a QOLA of any application.  Indeed, UDC witnesses could not identify any occasion when QOLA had been required of any planning application, anywhere.  Additionally, UDC has not thought it necessary to apply QOLA to any of its own plans, policies or decisions.  UDC’s witnesses could not identify any policy requirement for QOLA and accepted that the original sponsors of the QOLA approach were no longer advocating it as appropriate for planning applications. Indeed, in an apparent reversal of its position, UDC’s Director of Development submitted a rebuttal proof shortly before giving evidence in which he stated that UDC had not refused planning permission because of the lack of a QOLA [UDC/2/D para. 2.1]. 
UDC's evidence
540. The officers’ report of November 2006 contained no specific evidence of adverse effects on the cohesion of local communities, said to be caused by pressure on the nature and character of residential accommodation arising from the growth of the airport, or otherwise [CD/33.1 paragraphs 206-213].  UDC sought to remedy that deficiency by attempting to stimulate evidence and objections from local parish councils [see CD371] with the results combined with representations of objection presented without analysis or filtering in Section 6 and 7 of UDC/2/A.  

541. Coupled with a failure to produce evidence of planning harm, UDC has also failed to define what it considers to be appropriate mitigation, notwithstanding the burden on the planning authority firstly to define sound and clear cut reasons for refusal and secondly to address whether those reasons could be addressed through conditions or obligations. 

542. It was necessary to ask in cross examination what actual harm UDC was alleging arose from the operation of the airport and the reason why this meant that further expansion was unacceptable.  UDC's witness’s response was extremely limited.  He suggested only that the harm was primarily related to car parking pressures and activity outside normal patterns of movement including, for instance, increased demand for bed and breakfast accommodation and staff leaving for work early in the morning and arriving home late at night
.  He accepted that matters related to off airport fly parking were already covered through existing obligations [see HCC/1/A paragraph 3.15].  

i. The full extent of the alleged harm now appears to be:-

ii. Increased demand for bed and breakfast. 

iii. Pressure from (residential) car parking in residential streets. 

iv. Enjoyment of quiet areas, countryside, small towns etc.

v. Increased incidence of houses in multiple occupation – with perhaps 20 or 30 complaints from local residents related to HMOs in the last 2 years – of which 7, or possibly 10, might be airport related.  

543. Even in relation to these, the inquiry has seen no hard, documented evidence to back up the assertions that the proposed G1 development would make any material difference, let alone one sufficient to found a reason for refusing nationally important infrastructure development.  

544. In relation to concerns about anti social behaviour or unauthorised car parking, UDC’s Director of Development accepted that UDC does have appropriate powers to address these concerns, but complained that the burden fell on the planning authority to exercise these powers(!).  These responses, perhaps, explain something about UDC’s attitude to the airport.  As its evidence makes clear [UDC/2A paragraph SC10], UDC regards the airport as an administrative burden and a drain on resources.  That, of course, is not an appropriate attitude for a planning authority that hosts nationally important infrastructure, the growth of which both national and regional policy seek to achieve in the national interest.  

545. Even UDC's belated attempt to rally evidence did not succeed.  CD/371, when properly analysed, identified:-

i. a number of allegations from Parish Council's which were not correct; 
ii. a number which did not relate to the reasons for refusal; 

iii. a number which suggested that there were in fact no significant adverse affects attributable to the growth of the airport; and

iv. a number which identified the positive benefits of the airport.
546. A more balanced analysis of the situation was set out in the committee report of 27th September 2006 [CD/33 page 27] where officers identified that the principal concerns about changes in the local housing market were related to those areas which were subject to the operation of BAA's HOSS and HVGS schemes, with no adverse reports in areas where those schemes did not apply.  Officers knew that to be the position when the application was reported in November 2006 but, for reasons unknown, failed to give the same explanation to the committee.

Conclusion
547. UDC's approach displayed a disappointing disregard for the requirements imposed on a planning authority to ensure that any objections to a development received from the public are based on proper evidence and that those objections, if substantiated, were proper planning considerations which were not capable of mitigation through conditions or obligations.  UDC has completely failed to substantiate its reason for refusal to the extent that its conduct has been unreasonable.

SSE’ case and that of others
548. It is clear that SSE's report Erosion of the Community [CD/205] was an important document in the sense that it appeared to embolden the officers and members of UDC into refusing planning permission on grounds relating to community cohesion – certainly there is no other identifiable evidence on which UDC appears to have relied.  

549. As BAA's evidence explained [BAA/1/A paragraph 10.10] it is no part of its case to doubt in any way the genuineness of the concerns that have been expressed.  It is important to see the document for what it is, however, and not to regard it as in some way a balanced and fair reflection of overall community opinion.  The Erosion of the Community report represents the collective views of various SSE members (all but one of those who contributed were existing or former members of that pressure group [CD/590]) compiled by SSE for the purpose of influencing UDC’s decision on BAA’s application.  A balanced view of local opinion would need to encompass the views of those whose livelihoods depend on the airport, and those members of the public who are in favour of the expansion of their local airport [CD/231 section 6].  It is also appropriate and necessary to consider the concerns expressed by those SSE members within the matrix of planning policies for the airport.  

550. The proof of evidence of SSE’s community cohesion witness [SSE/20/A] and her answers to the Inspector helped to explain the nature of many of SSE's concerns.  From that evidence, it is perhaps fair to identify that the bulk of SSE’s concerns fall into the following categories:-

i. Generalised concerns that rural society has changed in the area – concerns which it is either hard or impossible to distinguish from changes which have affected rural societies as a whole in recent years. 

ii. Concerns about the fact that BAA has become a "monopoly" landlord around the airport as a result of the HOSS and HVGS schemes – concerns which have nothing to do with the G1 appeal proposals.
iii. Concerns for the future of the area in the light of national airports policy and BAA's intention to construct a second runway.

551. Whilst these concerns may be genuinely held, they do not amount to reasons for refusing the current appeal proposals.

552. There are specific land use planning concerns relating to noise, traffic etc which have been examined during the inquiry through the normal application of planning policies but which, in combination with the principal issues outlined above, substantially explain much of the concern expressed by SSE and others.  

553. BAA does not dispute that the airport causes effects within the local area – as would the development of any other major employer which creates economic opportunity for the area.  SSE and others have had the fullest possible opportunity to express their opposition to the growth of Stansted through the SERAS process, but the ATWP has been confirmed in terms which expressly support the appeal proposals (and the construction of a second runway).  

Conclusion

554. A role of this planning inquiry, in accordance with the ATWP, is to assess any adverse effects of the proposals and to consider ways in which they could be controlled or mitigated [CD/87 paragraphs 3.5 and 3.6].  For the reasons we have set out above, no substantive evidence demonstrating the likelihood of planning harm has been produced by any party.  UDC simply relies upon a generalised, unsubstantiated assertion that the continued growth of the airport may have undesirable but unidentified adverse effects.  This is not any proper basis for refusing planning permission for this nationally important infrastructure development. 

AIR QUALITY (Reason for refusal 4, Inspector’s issue 6
)

Introduction

Structure of submissions

555. Following some introductory points about the scope of the issues in dispute, these submissions will deal firstly with the issue of NOx levels in Hatfield Forest, before considering nitrogen deposition.  In each instance we will set out BAA’s case, before turning to deal with any additional matters raised by UDC, the NT, SSE and others.

The scope of the issues

556. The issues between UDC and BAA in relation to air quality are quite narrow.  The following matters are common ground:

i. The assessment of the air quality effects provided in the G1 ES (volume 3) [CD/6] as supplemented by the information provided in the G1 ES regulation 19 response [CD/22, section 2.6] is based on a standard approach and, in general terms, is adequate to describe the air quality effects of the proposed development when read in conjunction with other supporting documents [BAA/20, page 39, paragraph 7.2.5].

ii. An appropriate emission calculation and modelling process was adopted for the assessment of the proposed development [BAA/20 page 39, paragraph 7.2.6].

iii. The air quality around Stansted is generally good, save for a few locations in built-up areas and close to the M11 and A120 where air quality does approach or possibly exceed health based objective concentrations due to the influence of road traffic [BAA/20, page 39, paragraph 7.2.8].

iv. The proposed development would not breach statutory objectives for the protection of human health [BAA/20, page 40, paragraph 7.2.11]. 

557. Although it is correct to note that SSE has raised some limited concerns over the impact of the proposed development on health based objectives, these concerns have been shown to be based on a series of misunderstandings and misconceptions.  We return to deal with those matters (and the corresponding part of the Inspector’s issue three) in a later section of these submissions.

The reason for refusal and the scope of UDC’s case

558. Reason for refusal four is in the following terms:

“Increased pollution arising from the consequences of the proposed development could give rise to an increased risk of vegetation damage in Hatfield Forest and East End Wood.  Insufficient real data is available to ensure an accurate assessment.  As a consequence inadequate contingency measures for mitigation and/or compensation measures have been made, to the detriment of biodiversity and contrary to policies NR5, NR6, NR7 and BIW9 of the Essex and Southend-on-Sea Structure Plan and ENV7 of the Uttlesford Local Plan” (emphasis added).

559. Reason for refusal four sets the scope of UDC’s case on air quality
, and, as the inquiry has been told, the reasons for refusal were very carefully drafted
.  Reason for refusal 4 has three elements:

i. A possibility of an increased risk to vegetation at the two sites identified.

ii. An allegation that there is insufficient real data to ensure an accurate assessment.

iii. As a consequence of (b), it is said that inadequate contingency measures for mitigation and/or compensation measures have been made.

560. UDC’s nature conservation witness confirmed in cross-examination that the Reason for Refusal was ultimately concerned with the alleged absence of adequate mitigation and compensation measures
.  Notwithstanding that fact, UDC’s case at the inquiry has proceeded on the basis that there is no scope for either mitigation or compensation [UDC/5/A paragraphs 9.2 and 9.4], and that the possibility of an increased risk to vegetation is an in-principle reason for rejecting further expansion of the capacity of the airport.  UDC’s case has thus gone beyond the scope of the reasons for refusal, and into direct conflict with the ATWP.

561. In the course of his cross-examination, UDC’s nature conservation witness also confirmed the following points about UDC’s case on air quality:

i. UDC does not claim either that the proposed development would give rise to vegetation damage, or even that it would probably give rise to such damage.  The highest it is put is that there is a “possibility” of an “increased risk”.

ii. The evidence from UDC’s nature conservation witness is the only evidence presented on its behalf as to the potential consequences of the changes to NOx concentrations and N deposition levels to vegetation at the two sites.

iii. He did not see it as his task to explain the likely effect on vegetation of the change predicted to occur as a result of the increase from 25 mppa to 35 mppa, and he had not attempted to undertake that exercise.  UDC therefore called no evidence to seek to demonstrate that any particular effect on vegetation was likely as a result of permitting the proposed development.

iv. So far as the issue of insufficiency of data was concerned, his conclusions were based on BAA’s figures from the ES, and were said to be “plain” from those figures [see UDC/5/a paragraph 7.2].  UDC’s nature conservation witness confirmed that his evidence does not argue that there is insufficient data to reach a view on the likely level of impact
.

562. Similarly, the issue of insufficiency of data played no significant part in the main proof of evidence of UDC’s air quality witness in support of this reason for refusal.  As he confirmed in cross-examination, in his main proof of evidence he had set out what he considered to be the most important points in relation to the reason for refusal, which were drawn together in the conclusions in section 6.  He also confirmed that:

i. those conclusions do not invite the Inspector or Secretaries of State to conclude that the ES did not provide enough data to assess whether the impact was likely to be significant or not;

ii. the views he urged on the Inspector in his main proof were based on BAA’s data from the ES; and

iii. insufficiency of data is not the basis of the conclusions expressed in his main proof of evidence to this public inquiry.

563. Perhaps realising too late that BAA’s data on NOx levels did not in fact support UDC’s case, UDC’s air quality witness subsequently changed tack in his rebuttal evidence [UDC/7/C].  This focussed on uncertainties in relation to the modelled results reported in the ES, and, as he confirmed
, represented a shift in emphasis from his main proof which drew its conclusions from those results.

564. Later in these submissions we will examine the rebuttal evidence produced by UDC’s air quality witness in more detail, but the following points should be noted at the outset:

i. Such a significant change in approach was – to say the least – surprising. Having sought to base his evidence and conclusions on BAA’s data when he (mistakenly) thought it supported his client’s case, UDC’s witness then apparently realised his error and completely changed his approach to one where the entire focus was on raising uncertainties as to the reliability of that data.  

ii. That change cannot properly be said to be a response to the interim results of monitoring in Hatfield Forest.  For a start, in cross-examination he accepted that he had changed tack because, on the basis of the modelled results (the results he had relied upon in his main proof), BAA’s air quality witness was correct to say that NOx concentrations would not exceed 30 µg/m3 in Hatfield Forest in the 35 mppa case.  In other words, the motivation for the change in approach came from his belated realisation that UDC’s case would fail if it continued to rely on BAA’s data.

iii. Further, most of the points relied on in his rebuttal evidence as giving rise to uncertainty were not dependent upon, and did not arise from, the interim monitoring results [see e.g. UDC/7/C paragraphs 4.1 – 4.14, section 6].  None of these points had been considered important enough to warrant examination in his main proof, or to feature in its conclusions.  

iv. Finally, had UDC’s air quality witness genuinely believed that BAA’s results could not be relied upon until the interim monitoring results from Hatfield Forest were available, that would surely have been one of the principal conclusions of his main proof of evidence.

NOx levels in Hatfield Forest

BAA’s case

Introduction

565. The principal controversial air quality issue at this inquiry has been the likely effect of the proposed development on NOx levels in Hatfield Forest.  No party has sought to argue that there is any concern about NOx levels in Eastend Wood.  

566. As the inquiry has heard, the NOx levels in Hatfield Forest are steadily improving and will be significantly lower than at present by 2014/15, with or without G1.  Whatever the actual level may turn out to be in 2014/15, the difference that the proposed development would make to those levels is not controversial.  In effect, it would result in a slight reduction in the rate at which the level is expected to improve in future years.  

567. UDC’s case has narrowed down to an attempt to show that the level might exceed 30 µg/m3 in some parts of Hatfield Forest in the 35 mppa case, in circumstances where:

i. UDC predicts that the level would already exceed 30 µg/m3 in Hatfield Forest in the 25 mppa case;

ii. it is accepted that the difference between the levels in the 25 mppa and 35 mppa cases would be as predicted by BAA;

iii. UDC has called no evidence to seek to demonstrate that this difference would be likely to have any demonstrable impact on the vegetation in Hatfield Forest; and

iv. there is neither a legal requirement, nor a policy objective, to achieve a level below 30 µg/m3 in Hatfield Forest.

Legal position

568. The UK Government does not consider that the obligations relating to the limit value for NOx and vegetation in Directive 1999/30/EC, commonly known as the First Daughter Directive (the FDD) [CD/349] apply at Hatfield Forest.  It considered this issue in response to representations made by (amongst others) SSE [CD/261 pages 55-56] as part of the SERAS process.  Having done so it set out the following conclusion in the ATWP:

“The NOx concentration limit for the protection of vegetation is not considered to be applicable around a developed Stansted” [CD/87 page 115, paragraph 11.34].

569. No party to this inquiry has sought to suggest that the law has changed in any material way since the Government reached that view.  Instead, both UDC and the NT seek to persuade the Secretaries of State that the Government was wrong, and (because it has expressed the same view in other contexts) has consistently misunderstood the law.  

570. In those circumstances, the onus must necessarily rest with UDC and the NT to persuade the Secretaries of State of their legal case.   BAA is, of course, under no obligation to seek to persuade the Government that it has not erred in law.  However, in order to assist the Inspector in his report to the Secretaries of State, BAA has produced an Appendix to these submissions (Appendix 3) in which it sets out in full its reasons for believing that the Government’s understanding of the law is correct.  BAA summarises the essential points made in Appendix 3 as follows:

i. Assessment against limit values is at the heart of the approach in the Directives, coupled with explicit duties to take specific steps when limit values are exceeded.

ii. The objectives of the Directives are achieved through a linear process of establishing objectives, assessing air quality, making available information and taking action to maintain or improve air quality.

iii. Assessment – and in particular measurement – is a fundamental part of the process, on which the subsequent actions depend.

iv. The limit values were set on the basis that (where they applied) they would be capable of being achieved by the latest date for compliance and observed thereafter.  Where necessary, temporary margins of tolerance were established.

v. The limit values were to be set, and were set, having regard to actual levels of pollution, and economic and technical feasibility.

vi. The FDD [CD/349] was formulated and drafted on the basis that (a) assessment for the purpose of compliance with the limit value to protect vegetation would only need to take place in rural areas, and (b) the limit value would thus be achieved to the required timescale.

vii. Whereas a temporary 50% margin of tolerance was allowed in respect of the less stringent limit values for NO2 relating to the protection of human health (the limit value not having to be achieved until 2010), the limit value for vegetation (where it applied) had to be met by July 2001.

viii. It is clear from the material before the inquiry that even in 2007 there is no economically or technically feasible way of approaching, let alone achieving, the limit value at a great many locations within the areas specified in Annex VI(I)(b) of the FDD.

ix. There is no plausible basis for believing that the Member States would have anticipated that levels below the limit value for vegetation could have been achieved, say, on the grassed verges alongside motorways by July 2001.  On a practical level, therefore, requiring the levels to be met in these areas by 2001 would simply have made no sense.

x. That practical consideration is reflected in the terms of the obligation under Article 4 of the FDD.  The obligation under Article 4 is not a universal or unqualified obligation, it is limited to ensuring that the concentrations of NOx do not exceed the limit values “as assessed in accordance with Article 7”.

xi. Article 7 sets out a methodology for the assessment of concentrations, by reference to a number of Annexes to the FDD.  Article 7(2) provides that the criteria for determining the location of sampling points for the measurement of NOx shall be those listed in Annex VI.  

xii. For the protection of ecosystems and vegetation, Annex VI paragraph 1(b) defines the points for the measurement of pollutants, and excludes points inter alia within 5 km of a motorway.  Measurements of NOx concentrations for the purposes of assessment against the vegetation limit values for NOx need not therefore be taken in areas within 5km of motorways.  The effect of this is that because the obligation in Article 4(1) of the FDD not to exceed the limit values is expressly linked to the measurement mechanism defined in Article 7, the obligation does not apply to those areas which are excluded from measurement.  

xiii. The fact that Article 4 is qualified in that way is entirely consistent with the other operative provisions of the two Directives.  

xiv. To argue for the contrary position is to suggest that Member States agreed: (a) to impose an immediate obligation on themselves which they could not possibly have hoped to meet in the foreseeable future; but (b) nevertheless to structure the Directives so as not to require remedial action or the dissemination of information in respect of concentrations in these areas.  In short, the position adopted by UDC and NT makes a nonsense of the Directives.
xv. The UK Government has applied only the provisions of the FDD when implementing the Directives in domestic law.
571. In support of these legal submissions, Appendix 3 also provides a number of references to material produced by both the EC and the UK Government which make plain that both bodies adopt the same interpretation as BAA of the legal effect of the Directives.  

The air quality evidence for the National Trust

572. Unlike the other air quality experts, the NT’s air quality witness has ventured his opinions on the legal question of whether the limit value for vegetation and ecosystems in the FDD applies at Hatfield Forest [NT/2/a paragraph 2.1.2 and following].  He does not profess to have any qualifications in law, and, in particular, does not apparently hold himself out as an expert in the field of EU law and its transposition into domestic law.  No weight should therefore be attached to his views on this matter as it is entirely outside his area of expertise, and so none of what he says can be treated as expert evidence.  In his Closing Submissions [paragraph 7.13], the NT’s Counsel simply adopted his witnesses’ views without adding anything in the way of legal analysis.
573. In the light of the submissions we have just made about the correct understanding of the law on this matter, it is however worth noting the following points about the implications of the alternative approach espoused on behalf of the NT:

i. The approach adopted on behalf of the NT would mean that all land featuring vegetation outside an agglomeration must comply with the 30 µg/m3 level [NT/2/a paragraph 2.3.5].

ii. The NT’s air quality witness accepts that the limit value set out in the FDD does not apply within agglomerations, but he does not even attempt to explain what it is in the FDD that produces that result.  The reason that the limit value does not apply in agglomerations, as we have explained in Appendix 3 to these submissions, is because of the siting criteria given in Annex VI (I(b)) of the FDD.  There is no reason for treating agglomerations differently from the other areas covered by Annex VI(I(b)) of the FDD.

iii. Although attention at this inquiry has focussed upon Hatfield Forest, a SSSI, the NT’s approach to the applicability of the limit value does not depend on the vegetation in question being of any particular value.  On the NT’s approach, meeting the level is obligatory for any vegetation, of whatever value.  It would therefore include grassed motorway verges, which (as can be seen from the contour maps relating to the M11 in this case – see e.g. CD/6 Figure 4) would almost certainly be over the 30 µg/m3 level across the entire country.  Neither NT nor UDC have given any real thought to the practical implications of their argument in those circumstances.  If it were right, then presumably no new development could (as a matter of law) be permitted which would generate additional traffic on motorways and therefore cause or exacerbate an exceedence of the 30 µg/m3 level along a grassed motorway verge, or any fields or trees beyond.  Equally, if a new motorway, or new section of motorway, were to be proposed it would have to be refused because it would almost certainly result in exceedence of the 30 µg/m3 level for nearby vegetation.

574. In his written report, the NT’s air quality witness produced one side of an exchange of correspondence between the JNCC and DEFRA [NT/2/c].  That has now been supplemented by the other side of the correspondence [CD/556 and CD/557].  In his proof of evidence [NT/2/a, paragraph 2.4.1] he sought to suggest that this correspondence showed “the difficulty JNCC had, and still has, with Defra’s incorrect interpretation of the Air Quality Directive”.  That suggestion is seriously misleading, and in the absence of an opportunity to cross-examine the NT’s air quality witness on this matter it is necessary to explain briefly what the correspondence actually says.  We have set out the results of that exercise in the third part of Appendix 3 to these submissions.

575. In summary, the correspondence does not contain any suggestion on behalf of the JNCC that Defra has misinterpreted the requirements of the Directive.  It simply argues for the adoption in the Air Quality Strategy (“AQS”) of a policy objective that goes beyond what is required by the Directive – an approach which necessarily proceeds from the assumption that the Directive’s legal requirements do not apply in all areas.

576. For those reasons, which are set out in full in Appendix 3 to these submissions, BAA submits that the Government has correctly understood the Directive, and that its understanding is shared by the European Commission.  The limit value for vegetation does not therefore apply at Hatfield Forest, because it is situated within 5km of the M11.    

Policy

577. There are no specific national, regional or local standards or tests to apply in development control decisions when considering the contribution that an individual development is predicted to make to the levels of NOx affecting nearby vegetation.  

578. In the 2007 AQS [CD/427.1], the Government has decided not to extend the objectives contained in the 2000 AQS for NOx for the protection of vegetation and ecosystems beyond those specified in the FDD.  It has taken the view that it would be inappropriate at the present time to implement the further options proposed during the consultation, and these are therefore to be subject to further analysis and review [pages 24-25, paragraphs 33-34]
.

579. BAA has always accepted that the impact of its proposed development on levels of NOx affecting nearby vegetation is a material consideration, but the absence of any standard or test in policy indicates that this is not an issue where simply exceeding a given level (or contributing to an existing exceedence) would in itself be expected to lead to the refusal of planning permission.  The NT seeks to argue that the approach should be equally strict whether there is a relevant legal obligation or not.  That is a wholly misconceived approach, ignoring as it does the scientific, economic and practical reasons why it was decided that the limit value should not apply in certain areas [see Appendix 3 to these Closing Submissions].  It also ignores the fact that the Government recently considered this matter as part of the review of the AQS, and decided that it would not be appropriate to set any policy objective to go beyond the legal obligations imposed by the FDD.
580. The only Local Plan policy cited in the reason for refusal is policy ENV7 [CD57, page 32].  As we have said, Policy ENV7 is a general policy aimed at protecting areas of nationally important nature conservation concern.  Insofar as it sets a test of acceptability, it is whether the development proposals would adversely affect such a site, and if so whether the need for the development outweighs its importance.

581. Similarly, the Structure Plan policies cited (NR5, NR6, NR7 and BIW9) simply seek to avoid material harm to such sites unless justified by reason of overriding public interest.
582. It is not therefore (as the NT seeks to suggest – Closing Submissions paragraphs 7.10 and 7.11) for the appellant to prove the absence of harm.  Rather, in order to establish a breach of the development plan policies, and therefore the starting point for any reason for refusal, it is for those opposed to the proposed development to demonstrate through evidence that there would be an adverse effect, or material harm.
583. This also reflects the approach taken to the consideration of proposed development potentially affecting SSSIs in PPS9 [CD/94 paragraph 8], and the legal duties under the Wildlife and Countryside Act 1981, which apply where a proposal is “likely to damage the special interest features” of the SSSI [see CD/96 paragraph 62].
584. As we will explain, there is no evidence before the inquiry to show that there is likely to be an adverse impact on the vegetation in Hatfield Forest, as a result of the changes to NOx levels brought about by G1, and a level of NOx above 30 µg/m3 cannot be taken as a proxy for likely harm.

24 hour mean levels

585. In the light of the case presented by the NT, it is also necessary to make some brief submissions about 24 hour mean levels of NOx.

586. As UDC’s air quality witness confirmed
, there is no legal or policy basis for considering 24 hour levels as an indicator of acceptability in development control decisions in this country.  

587. The following points should also be noted:

i. UDC’s formal Scoping Opinion [CD/24] did not seek any information on 24 hour levels, on the basis that such information was not considered reasonably required to assess the environmental effects of G1
.

ii. The review of the ES undertaken by BV/AQS [CD/144] did not suggest that 24 hour levels were either necessary or desirable.

iii. UDC did not request 24 hour levels in its regulation 19 request [CD/39].

iv. In the report to committee [CD/33.1], UDC’s officers did not consider 24 hour mean levels to be worthy of any consideration or comment.

v. The first time short-term levels were mentioned on behalf of UDC was in the proof of evidence of its air quality witness [UDC/7/a, paragraph 3.9], though in cross-examination and re-examination he was at pains to point out that UDC did not rely on such short-term levels as part of its case.

vi. 24 hour means are, as UDC’s air quality witness confirmed
, not yet advanced even as a recommendation of the WHO [see CD/352, page 232, where it is explained that the WHO feels that there are insufficient data to provide these levels with confidence at present].

vii. Even if in due course the WHO were to recommend a particular guideline value for 24 hour mean levels of NOx, that would still not make it a standard.  It would then have to be considered by the EU and/or the UK Government in the light of a range of factors before a decision could be taken that might bestow on it any sort of status for decision-making purposes.

Methodology

588. A thorough and detailed explanation of the methodology used to assess the air quality effects of the proposed development is given in the report “Stansted Air Quality Beyond 25 mppa: Methodology” [CD/279], and in the report “Stansted Air Quality Beyond 25 mppa: Modelling Test” [CD/278].  Almost all of that material is entirely uncontroversial between the main parties.  In their review of the Air Quality chapter of the ES, BV/AQS concluded that it:

“… provides a generally thorough and comprehensive assessment.  The approaches taken are largely based upon standard methodologies that have been applied at many other airport studies within the UK” [CD/144 page 23, paragraph 6.1].

589. The only significant issue over methodology raised by UDC relates to the verification of emissions dispersion modelling, and involves a disagreement over the adequacy of the available monitoring data.  We address this further below.

590. Other parties (SSE and NT) have raised concerns over the choice of model and uncertainties in the process of modelling air quality, and so we will also set out an overview of BAA’s case on these points.  

Choice of model

591. BAA’s evidence on its choice of model is set out in BAA/4/C, Appendix I, pages 15-23; BAA/4/D pages 10-13 and 19-27; CD/536; Model Test Report [CD/278]; Modelling Methodology Report [CD/279]; and in the oral evidence of BAA’s air quality witness on 5 July 2007.  His evidence on this point was not effectively challenged in cross-examination.

592. ADMS (Atmospheric Dispersion Modelling System) is a suite of models designed for use in differing applications although much of the detail within the models is common.  The spatial distribution of concentrations arising from emissions will be essentially the same within each of the models provided that a like for like comparison is undertaken.

593. The kernel version of ADMS developed by AEA and used for the G1 ES assessment uses exactly the same dispersion equations to calculate concentrations.  The only difference between the kernel and the standard ADMS model relates to the way the annual average calculation is undertaken.  The spatial distribution of the concentration arising from the emissions will be the same for both models if the model parameters, spatial distribution and resolution of emissions, and receptors are the same and the emission and meteorological data are common.

594. BAA’s evidence is that there would have been no justification for selecting a different ADMS model (ADMS Roads or ADMS Urban) as both models contain refinements (e.g. additional vehicle induced turbulence) that will tend to reduce concentrations when compared to the standard (or kernel) version of ADMS.  The kernel version of ADMS produces slightly higher concentrations than either ADMS Roads or ADMS Urban and hence the approach adopted is more conservative.

595. UDC accepts that the model chosen is “fit for purpose” [UDC/7/C page 5, paragraph 4.6].  

596. The (carefully worded) letter from Dr Carruthers to Dr Patricia Elliott of SSE [appended to SSE/33] avoids suggesting that the model selected is other than fit for purpose, and indeed acknowledges that it “may provide a reasonable assessment of concentrations”.  Perhaps unsurprisingly Dr Carruthers’ preference would be for BAA to use his firm’s emerging ADMS-Airport model (in return for a substantial payment), but, as Brian Underwood’s letter [CD/536] explains, ADMS-Airport was not available for use when the work for the ES was being carried out, and is still not commercially available.  Mr. Underwood’s letter also makes clear that there is no basis for believing that the use of ADMS-Airport would have led to higher concentrations being predicted at Hatfield Forest.  If anything, the detailed treatment of aircraft engine emissions in ADMS-Airport would probably have resulted in lower predicted concentrations at such distances.

Verification of the model

597. BAA’s evidence on the verification of the model is set out in BAA/4/C, Appendix I, pages 15-21; BAA/4/D pages 12-13 and 19-27; Model Test Report [CD/278]; Modelling Methodology Report [CD/279]; and in the oral evidence of BAA’s air quality witness on 5 July 2007.  

598. The verification process used the available monitoring data at Stansted, coupled with other equivalent studies undertaken at Gatwick and Heathrow using the same modelling methodology.  

599. The monitoring data used was that recorded at High House during the period October 2003 to May 2004 (“the model test period”).  At High House, 57% of NOx is related to the explicitly modelled sources (made up of 45% from airport-related sources, with the remaining 12% from non-airport traffic on the road network) [CD/278, page v, paragraph E.14], and hence it is judged to be a good site for the model test.  No other continuous monitoring sites were available to explore the airport contributions to concentrations.  

600. The seven months’ of data gathered during the model test period covered operational conditions at the airport that are reasonably uniform throughout the year, and the range of meteorological conditions that can be expected over the year.  As BAA’s air quality witness explained in his evidence in chief on 5 July 07, there is no reason to believe that a longer period would have given a significantly different outcome. His evidence on this point was not challenged in cross-examination.

601. The difference between the total period-mean NOx concentration at High House given by the model (47.3 µg/m3) and the measured period mean (49.9 µg/m3) is only 5% of the latter, which is well within the uncertainties in air quality modelling and measurement.

602. Based on this result, and the evidence from similar studies at other airports, the model was considered suitable for assessing the impact of airport developments on annual-mean NOx concentrations around Stansted.

603. Since then, two further pieces of data have become available which tend to confirm the conclusion that was reached in preparing the ES:

i. Monitoring data is now available for Shell House in 2004 [BAA/4/F Table R1].  This data can be compared to the model test contours [BAA/4/F Figures 1 and 2] which show what the model was estimating for the model test period.  As BAA’s air quality witness explained in his evidence in chief
, this effectively equates to a “current case” for the purposes of the ES.  The model test concentration at Shell House was 28.4 µg/m3, whereas the measured concentration was 22.6 µg/m3.  Notwithstanding that there is some difference in the periods concerned, there is a substantial overlap and it was explained why it is relevant and appropriate to compare the two figures.  The fact that the model was over-estimating concentrations by about 6 µg/m3 was, in his view, “a good indication that the model is performing as we would expect”
.  It certainly does not indicate any systematic tendency to underestimate concentrations.
ii. The monitoring data for the Takeley site operated by UDC, which was not made available to BAA and could not be used because of a lapse in the routine cycle of calibration tests, has since been published in the third round updating and screening assessment [CD/281].  As BAA’s air quality witness explained in his evidence in chief, a certain amount of caution is needed in using this data because of the absence of calibration tests for much of the relevant period in 2004.  Nevertheless, when one looks at that data as a whole (from 2003 to 2005 [page 26 of CD/281]) and compares it to the modelled levels in BAA/4/F Figure 2, the modelled concentration for the model test period is of the same order as the measured concentrations in each of those years.  

604. In cross-examination, UDC sought to persuade BAA’s air quality witness that additional post hoc monitoring should have been carried out.  BAA’s air quality witness explained clearly why he felt that this was not only unnecessary, but also simply not an appropriate exercise for the purpose of verifying the model:
“… unless the whole piece of work was totally repeated, [verification] could not be done retrospectively.  If you had done a model test in 2003/2004 and everything is consistent with that, you could have some measurements in 2006/2007, but that wouldn’t shed any light on the performance of the model relating to 2003/2004.  You would have had to have redone the model test in the period of the monitoring to draw conclusions on the performance of the model”

605. For those reasons, BAA considers that the model has been adequately verified against measured data to ensure that it is operating satisfactorily, in other words within the uncertainties in air quality modelling and measurement.

Uncertainties 

606. BAA’s evidence on the approach to uncertainties in air quality modelling is set out in BAA/4/C, page 11 [paragraph I.7], page 20 [paragraph II.40], and in the oral evidence of BAA’s air quality witness (particularly in re-examination) on 5 July 2007.

607. Predicting the likely impact of any development on air quality at a point which is a number of years into the future necessarily involves uncertainty.  In considering how this uncertainty should be treated, we would stress the following points:

i. Uncertainty necessarily cuts both ways.  Whereas those opposed to the G1 proposals appear to proceed on the assumption that uncertainty will tend to increase the likely level of concentrations, the opposite would be equally likely.

ii. In BAA/4/C, dealing with modelling issues, BAA’s air quality witness identifies what we say must be the key question with regard to any uncertainty:

“What is important here is to understand whether there is any reason to believe the model as described in the ES and its associated reports will systematically underestimate future concentrations either with or without the proposed development” [page 20, paragraph II.40] (emphasis added).

There is no reason to suggest that is the case.

iii. In cross-examination of BAA’s air quality witness, UDC’s counsel identified some of the changes that have occurred in the assessment of air quality since the 15+ assessment.  For example, since that earlier assessment, the contribution from aircraft take-off roll had been revised downwards by a factor of 4.   The uncertainty in the earlier approach had, of course, led to an overestimation rather than an underestimation of the level of emissions.

iv. It was also put to him in cross-examination that the model test contours had been out by 27% in their prediction of levels at Shell House
.  Again however, the model was over-predicting rather than under-predicting, and therefore this too provides no evidence that the model systematically underestimates concentrations.

v. In re-examination
 BAA’s air quality witness explained the process by which the model application evolves and improves, and the data being fed into the model becomes more reliable.  Where there is uncertainty, conservative assumptions are made.  When better information becomes available, the modelling approach can be adjusted to better reflect reality.  With each refinement the degree of uncertainty is reduced.

vi. In this case a conservative approach has been taken in respect of two significant uncertainties.

Meteorology - Variations in meteorological conditions can have a significant effect (up to 30% on the annual mean) on the concentration contributions from modelled emissions [CD/6, page 32, paragraph 10.1.1].  To examine the effect of meteorological conditions on the contribution from emissions, these were modelled using meteorological data from 2001, 2002 and 2003.  The results from these separate modelling years were combined with background concentrations for each of the selected years.  Overall, the total concentrations were highest at all but one site using the 2003 data [CD/6, page 34, paragraph 10.1.2].  All modelling work was therefore undertaken using the 2003 meteorological dataset.  The meteorological conditions in 2014/15 might well prove to be more benign than those which existed in 2003, but a conservative approach has been taken to this important variable.

Air Traffic Forecasts - The uncertainty in air traffic forecasting and its potential effect on the air quality forecasting was raised (for the first time) by UDC’s air quality witness in his rebuttal evidence [UDC/7/C section 6].  As he acknowledged
, the uncertainty is whether 35 mppa is reached early, and the question is what is most likely, and how likely is it that the alternative situation would come about.  

The prediction of air quality effects was carried out on the basis of the air traffic forecasts current at the time of the ES, and it was therefore assumed that 35 mppa would be reached by 2014 [CD/6, page 1, paragraph 1.1.1].   Since that time, however, BAA’s forecasts have changed slightly, and it is now anticipated that 35 mppa is likely to be reached some 12-18 months later than was predicted at the time of the ES [BAA/6/A page 37, paragraph 18.7].   As UDC’s air quality witness confirmed, the impact of that would be that background NOx levels will have declined further, emissions from road transport on the local road network would be lower, and the overall levels would be likely to be lower as a result
.

vii. The uncertainties that exist in predicting likely air quality levels in 2014 apply in both the 25 mppa and 35 mppa cases, and the very limited degree of difference between the two cases is not controversial.  In other words, the extent to which the G1 proposals would affect air quality is not significantly affected by the uncertainties which have been considered in this inquiry.

608. Overall, the Inspector and the Secretaries of State are invited to conclude that the results of the model represent the most likely future position in both the 25 mppa and 35 mppa cases, and that there is no reason to believe the model as described in the ES and its associated reports will systematically underestimate future concentrations.

Results

Context 

609. The context for considering this issue is that with or without G1 the position in Hatfield Forest is predicted to be better in 2014 than it is today.  That is clear from comparing the 2004 model test contours in BAA/4/F Figure 1 with those for 2014 shown in Figure 4 (25 mppa case) and Figure 8 (35 mppa case) of the ES [CD/6].  The same picture emerges even if one adopts the approach and adjustments recommended by UDC’s air quality witness in his rebuttal proof, as he confirmed in cross-examination
.

610. In so far as there is uncertainty as to the likely levels in 2014, it is not about whether concentrations above the 30 µg/m3 limit value are likely to be experienced in areas of Hatfield Forest where that has not been the case before.  Rather, the uncertainty is whether the rate of improvement over the current situation is such that by 2014 no areas of the Hatfield Forest would be likely to experience concentrations over the limit value (BAA’s case), or whether some areas would be likely to remain just above the limit value (UDC’s case).

611. Even if UDC’s prediction were to turn out to be correct, that would in no sense justify the refusal of planning permission for this nationally important infrastructure project for the reasons we have set out below.

Contours 

612. The levels of NOx predicted by the model in 2014 are shown in the contours produced as part of the ES [CD/6, Figures 4 and 8].  There are two key conclusions that can be drawn:

i. No areas of Hatfield Forest are predicted to be above the 30 µg/m3 limit value in either the 25 mppa or 35 mppa case.  

ii. The difference between the 25 mppa and 35 mppa cases is small, and the actual increase in the level of NOx at any point in the Forest is correspondingly small.

Effects

613. Following the cross-examination of UDC’s nature conservation witness, the following points about the nature of the 30 µg/m3 limit value are common ground between BAA and UDC:

i. The 30 µg/m3 limit value is not a threshold, in the sense that we know that damage is likely to occur above that level, it is simply that there is an increased risk (see also paragraph 8 of the nature conservation/air quality workshop [CD/136]).

ii. It cannot therefore be concluded that if the 30 µg/m3 limit value is exceeded, it is likely that there would be damage to vegetation in Hatfield Forest.  

iii. However, it is clear that below the 30 µg/m3 limit value the risk of harmful effects from NOx is not raised as a concern by UDC, and there is no support in policy terms for any such concern.

iv. There is no evidence from any party to show that harm is or is likely to be occurring at present, when UDC’s case is that the 30 µg/m3 limit value is being exceeded.  Had such evidence existed, it is inconceivable that it would not have been adduced.

v. Even if (contrary to BAA’s evidence), it were concluded that parts of Hatfield Forest would be likely to experience NOx levels above the 30 µg/m3 limit value in 2014, UDC’s nature conservation witness confirmed in cross-examination that he was presenting no evidence to demonstrate that there is likely to be an adverse impact on vegetation as a result of any change brought about by the proposed development.
UDC’s case

Overview

614. In addition to the matters we have set out above, there are some further general points to note about UDC’s case on NOx levels in Hatfield Forest.

i. In considering the implications of the G1 proposals on air quality, UDC took expert advice from BV/AQS.  The advice it received was that the 30 µg/m3 limit value did not apply at this location because “it is within a 5km exclusion zone of the M11 motorway” [CD/144 page 23, paragraph 6.5].  When asked about this in cross-examination, UDC’s air quality witness – one of the authors of that report – evidently did not feel that the view he had expressed in his advice to UDC was a maverick opinion, and indeed he said that the advice he had given to UDC in that report reflected the view taken across Government.

ii. At the time that UDC was reaching its decision on BAA’s application for planning permission, the consultation draft of the new AQS [CD/283, page 112 paragraph 73] included a possible new medium term objective of achieving the nitrogen oxides objectives at 99% of all SSSI, ASSI and Natura 2000 sites, by area, by 2010
.  In respect of the potential impact upon Hatfield Forest, the advice given by BV/AQS to UDC was that:

“… it is difficult to arrive at any firm conclusion until the outcome of the final AQS is known” [CD/145 page 7, paragraph 3.3].
BV/AQS’s report went on to conclude that:

“There is potential that the NOx objective for vegetation could be exceeded at Hatfield Forest, but the implications of this cannot be resolved until the outcome of the AQS is known” (emphasis added) [CD/145, page 8 paragraph 3.6].
As UDC’s air quality witness confirmed
, the meaning of those words was that the implications of any predicted exceedence of the 30 µg/m3 level would depend on whether there would, in the near future, be some Government approved objective that would be exceeded.  As we have now seen, the final AQS does not adopt that proposed objective, and so there is no possible legal or policy basis for refusing planning permission even if it were concluded that the G1 proposal would cause or exacerbate an exceedence of the 30 µg/m3 level within Hatfield Forest.  

iii. BV/AQS’s report also gave advice on what UDC would need to do at a public inquiry if it wished to challenge the outcome of BAA’s air quality modelling:

“… A key issue for the local authority is whether the outcome is expected to be significant i.e. would the proposed G1 expansion cause an exceedence of the air quality objectives, or give rise to other significant air quality impacts such as odour nuisance.  If this were expected to be the case, there would be an onus upon the local authority to support this conclusion” (emphasis added) [CD/145, pages 7-8, paragraph 3.4]. 

In other words, the onus is on UDC to provide evidence to demonstrate that any criticisms it may have of the methodology used in the ES would mean that the G1 proposal is likely to cause an exceedence of an air quality objective.  There is no relevant air quality objective in relation to NOx levels in Hatfield Forest, and, even if such an objective had existed, UDC has not been able to demonstrate that the appeal proposal would be likely to cause levels within the forest to exceed 30 µg/m3.

iv. UDC’s members were poorly advised by their officers in respect of this aspect of air quality.  In particular:

a. Members were advised that in the 40 mppa sensitivity test the 30 µg/m3 contour extended into Hatfield Forest [CD/33.1 paragraph 12], but they were not told that even assuming a throughput of 40 mppa the extent of the encroachment was limited (as UDC’s air quality witness accepted in cross-examination
) [see CD/22 Figure 14].  

b. The officers’ report referred to uncertainties in predicting NOx concentrations in the future [CD/33.1 paragraph 12] but gave no indication of the scale of the likely differences arising from those uncertainties.  There was, as UDC’s air quality witness acknowledged
, nothing to tell members whether they were being asked to contemplate a possible difference in the contour line of 100m or 1km or more
.  

c. Having identified that the 30 µg/m3 contour was predicted to extend into Hatfield Forest if a throughput of 40 mppa were achieved (but not at 35 mppa), the report gave no consideration to dealing with that possibility by imposing a condition limiting throughput to 35 mppa.  

d. Furthermore, the officers’ report gave no advice to members on the weight to be attached to any possibility that the 30 µg/m3 contour might extend into Hatfield Forest if the development were to take place.  Members’ attention was not drawn to the point made by BV/AQS that the limit value did not apply here, or that the objective in the draft AQS was only in draft at that stage, was not to be applied on a site by site basis, and would not be breached even at 40 mppa.  Furthermore, in considering this issue, members were not told that the Government had made an explicit statement in the ATWP that the limit value was not applicable.

e. At this inquiry, UDC’s case has been based on the entirely false assumption that if the 30 µg/m3 contour might remain within Hatfield Forest if G1 is permitted, even if only just, refusal must follow without any need for UDC to demonstrate the likelihood of harm.  As we have shown, there is no legal or policy basis for such an approach, and in any event the most likely position is that the 30 µg/m3 contour would not remain within Hatfield Forest, whether G1 is permitted or not.

Concerns over methodology

615. As we have said, UDC’s concerns over methodology are limited to the verification of the model, and we have set out BAA’s case on that issue in some detail already.  The only additional matter we will address in this part of our submissions is the new monitoring data from Shell House introduced by UDC’s air quality witness in his rebuttal evidence [UDC/7/C] and supplemented by the late submission of further data [UDC/7/E].  

UDC’s new monitoring data

Purpose 
616. Before considering the new data itself, we make the following introductory submissions about the nature of the exercise that UDC’s air quality witness has engaged in using this new data:

i. In his rebuttal proof [UDC/7/C, page 8 paragraph 5.7], UDC’s air quality witness advocated an approach in which his new data is used to adjust the predicted contours in 2014 by adding 9 µg/m3 in each case (this subsequently changed to 5 or 6 µg/m3, the implications of which we return to below).  
ii. As BAA’s air quality witness quite rightly pointed out in his evidence in chief
 the effect of UDC’s approach is to build a new (and very rough) predictive model based on a single piece of information derived from three months of data which cannot safely be relied on for that purpose. 

iii. Applying his approach, UDC’s air quality witness found that it produced a different outcome from that produced by the BAA model.  He was not, and is not, able to explain why there is a difference between the two outcomes, and therefore whether that difference is the result of systematic bias.  Notwithstanding that crucial difficulty, he simply adjusts the figure produced by BAA’s model in 2014 and suggests that the adjusted figure should be preferred.  

iv. UDC’s air quality witness cannot say whether the difference he relies on arises from an alleged underestimation of the background levels, or an alleged underestimation of the explicitly modelled source contributions.  Further difficulties arise for UDC whichever approach is taken:

a. There is no proper basis for arguing that the contours should be adjusted because of a possible underestimation of background levels.  As we shall go on to explain, the measured concentrations at Shell House for 2007 are atypical when compared to other sites in the area, and the causes for this difference are unexplained.  It is therefore not appropriate to use the data from that site to establish or adjust the background levels.

In any event, if the suggested difference were due to an underestimation of background levels, the additional figure (whatever it might be) would not just need to be added to the contour affecting Hatfield Forest – it would need to be added everywhere.  There is no possible justification on the evidence for making that radical adjustment.  The model test report considered the performance of the background modelling in the region and found it to be within the range of model-measurement differences found for the data set used to verify the background model [CD/278, page 52, paragraph 4.3.9].  That document was reviewed by AQS and BV, and no adverse comment was made in respect of that analysis [CD/144 pages 9-10].  Indeed, the only comment made on background levels was that it was possible these had been overstated [CD/144 page 10, 2nd bullet point].

b. If it is argued that the source contributions have been underestimated, there is no explanation of which source is underestimated or why.  The additional figure would include a contribution from road traffic sources, but no allowance is made in UDC’s process for the existing forecast improvements in emissions from road traffic
.  Furthermore, the suggested approach would involve an element of double counting, as BAA’s air quality witness explained when he gave his evidence
.  In cross-examination, UDC sought to persuade BAA’s air quality witness that there was no double counting.  He did not succeed in that task, as the Transcript clearly records
.
v. For the reasons given by BAA’s air quality witness in his proof of evidence [BAA/4/C pages 15-16, paragraphs II.16-II.18], his oral evidence
, and for the reasons we have set out above, if it is necessary to determine which predictive model to prefer, there can be no doubt that it must be the one produced by BAA.

vi. UDC subsequently appeared to retreat from the approach set out in UDC/7/C.  In the course of his cross-examination of BAA’s air quality witness, UDC’s counsel made the following statement:

“You said Mr. Moorcroft … has effectively developed his own model.  On his instructions to me that’s not what he has done, he has just sought to examine the data that we now have for Shell House and deploy it in a fairly rough and ready way to carry out a reality check on results that you produced?” 
.

The significance of that statement should not be overlooked.  If it were correct, UDC would not now be advancing its own, different, figure for the likely levels of NOx in Hatfield Forest in 2014 and asking for that to be preferred over the figure produced by BAA’s modelling exercise.  In UDC/7/E however, UDC has apparently reverted to using Mr. Moorcroft’s “rough and ready” approach to generate its own prediction of what the levels will be in 2014.  For the reasons we have given, it is an entirely misconceived approach, and the results produced by BAA’s predictive model are the only reliable forecasts of likely levels before the Inquiry. 
vii. As BAA’s air quality witness has stressed, the issue is whether the model is systematically adrift
.  The approach taken by UDC’s air quality witness does not provide any reliable basis for forming a judgment about whether the model is systematically adrift.  It relies on one anomalous piece of data from one site (in circumstances where the anomalies have not been and cannot be explained) to make large adjustments to the model’s predictions across the whole area (in circumstances where UDC’s air quality witness can’t say why there is a difference between the two figures).  In short, the exercise he has carried out cannot be relied as a means of understanding what the future position is likely to be.

Reliability of the data

617. The flaws inherent in the approach taken by UDC’s air quality witness in his rebuttal evidence are compounded by the fact that the single piece of monitoring data on which it is based can not safely be relied upon for that purpose.  Putting the criticisms at their lowest, the results are clearly atypical of the air quality found at the other monitoring stations in the area, no adequate explanation has been given to account for this, and it is therefore not a suitable piece of data to use to make adjustments to an area-wide model.  

618. When BAA was first able to consider the new data referred to in UDC/7/C (it was not shared with BAA until after UDC/7/C was published, and after BAA had made repeated urgent requests for it), it soon became apparent that it contained material anomalies.  No explanation which satisfactorily accounts for these anomalies was put forward in evidence on behalf of UDC.  
619. On 10 October 2007, the final day for producing any additional material, UDC provided calculations based on yet further data [UDC/7/E].  UDC has not seen fit to provide BAA with the additional data on which it now wishes to rely, notwithstanding the absence of any proper reason not to do so.  The further data related to a period of monitoring which ended on 31 May 2007.  The data relied upon for May 2007 would have been available by the end of June 2007 – even making a generous allowance of a month for the process of scaling and validation.  The data should have been shared with BAA immediately thereafter.  It was never provided, there is no excuse for that, and the result is that BAA has been denied any opportunity to assess and analyse the data relied on as part of UDC’s case.  

620. The May data for Shell House has not therefore been examined or tested in evidence, and limited weight can therefore be attached to it, and to any conclusions UDC may wish to draw from it.

621. UDC’s conduct is not what one can expect of a reasonable and responsible local planning authority.  Nor is it the conduct of an authority that is confident that its data would stand up to scrutiny if BAA was given a fair opportunity to consider it.  In the circumstances it is fair to conclude that UDC did not wish to provide BAA with such an opportunity, not least because of the unexplained anomalies that BAA had uncovered when it had been given the earlier data.
622. BAA’s air quality witness identified some examples of the many anomalies in the data with which he had been provided.  These were dealt with in BAA/4/F and in his oral evidence
.  It should be remembered that his evidence was that these are examples, and not a comprehensive list.  Even so, UDC did not seek to address a number of these examples either in UDC/7/D, in cross-examination of BAA’s air quality witness, or even in UDC/7/E.

623. Before turning to consider the anomalies in the data which BAA’s air quality witness identified, it is necessary to address the issue of data validation and ratification.  The data on which UDC sought in UDC/7/C to base its case had not at that stage been ratified.  TG03 [CD/373] explains the process of data validation and ratification [pages A1-33 and following].  It is a process of critical review, the outcome of which could be to verify, amend or even reject the data.  The factors that need to be considered include, in particular, results from other sites in the network [page A1-34, Box A1.7].  If the results from a site are out of step with data from other sites in the area, this may well suggest that the results are questionable.  
624. As we will go on to explain, UDC’s data is out of step with data from other sites in the area, and is therefore questionable.  This is not a difficulty that can be overcome by UDC’s subsequent ‘ratification’ of the data [UDC/7/E], for three reasons.  
625. Firstly, no confidence can reasonably be placed in a process of supposedly objective critical review undertaken by UDC in circumstances where UDC has already committed itself to an air quality case that depends on a positive outcome from that process.  
626. Secondly, unless and until the various anomalies BAA has identified have been satisfactorily accounted for and explained, no reliance can properly be placed on that data.  UDC’s air quality witness certainly could neither account for nor explain the more significant of those anomalies when he gave his evidence. UDC/7/E, and the ‘ratification report’ attached to it, does nothing to address these points.  The ‘ratification report’ makes clear that the only comparison that has been carried out is with provisional data from the Sawbridgeworth site [UDC/7/E and F].  No attempt at all has been made to consider the relationship with the data from the other three sites assessed in BAA/4/F.  In circumstances where UDC’s attention has been drawn to specific significant anomalies showing that the Shell House data is out of step with those three sites, this omission is extraordinary.  The ‘ratification report’ provides no detail at all of the analysis that was carried out, beyond a bare assertion that the data is “generally consistent” with the Sawbridgeworth site, and that the TG(03) procedure has been followed.  It is totally inadequate to deal with the significant detailed anomalies that have been identified.
627. Thirdly, UDC/7/E states that “further investigation” of the data revealed a “potential problem” with the data for April and May.  This data appears to have been affected by a problem with fluctuating temperatures in the monitoring cabin.  There is no attempt to explain what effect this might have had on the data capture during this period, though UDC clearly considers that there may well have been an effect because it has sought to reflect that in the calculations that follow.  However, of the three periods assessed it is only the first – based on just two and a half months of data – which omits the affected period.  As TG(03) [CD/373] emphasises, “… to produce any meaningful relationships between short and long-term data sets requires detailed statistical analysis and previous studies have shown that derived scaling factors can be subject to considerable error.  The longer the monitoring period used, the smaller the error on the scaling factor” [page A1-15, paragraph A1.40] and “[f]or objectives based on annual means a minimum of six months monitoring is recommended encompassing three summer and three winter months consecutively …” [page A1-20, paragraph A1.54] (emphasis added).

628. It would appear from UDC/7/E that this “further investigation” occurred after the ratification process had been completed.  Those who ratified the data apparently did not devote sufficient care and attention to detail to enable them to identify this problem.  

629. Following his assessment of the data with which BAA was provided, BAA’s air quality witness identified three particular groups of anomalies:

i. In BAA/4/F Figure R2 and Revised Table R2, BAA’s air quality witness selected a number of dates where figures are given for different measuring stations, and the Shell House figures are materially (and inexplicably) out of step.  As he explained
, he did so to give an indication of the difference in concentrations at the different sites at a point in time.  The examples he selected were chosen at random, but there were, he explained “… lots of other examples within the four months of data where the Shell House site just doesn’t seem to fit the sort of patterns that you would expect from a regional perspective”
.  Although the figures for 28th March 2007 appear to be explicable, the remainder of the examples are not.  Indeed, no real analysis is attempted in UDC/7/D for the dates 27 April 2007-30 April 2007.  The figures from Shell House do not appear to be compatible with what was recorded at the other monitoring stations on those dates, and on numerous others.

In UDC/7/D, UDC’s air quality witness appeared to be attempting some limited explanation of the atypical concentrations at Shell House by reference to wind direction when the airport was operating on easterlies.  However, he made no comment on the poor reliability of wind direction measurement given the very low wind speed conditions prevailing at the time.  There was nothing further on this point in UDC/7/E.  On the evidence before the inquiry, there is no reason to expect easterly operation would explain the atypical concentrations at Shell House in 2007, not least because the same oddities did not occur in 2004.

ii. A particularly striking anomaly is revealed by the diurnal analysis shown in BAA/4/F Figures R3a and R3b.  

Figure R3a shows the average concentration in each of the 24 hours across the relevant period, and therefore identifies the diurnal variation of these concentrations.  As BAA’s air quality witness explained
 all but Shell House have the sort of profile that he had seen whenever he had used this sort of data, that is a morning peak and an afternoon peak which correspond to the rush hour.  Shell House (at least in 2007) doesn’t show that pattern.  It shows a smaller morning peak, which is unsurprising, but it does not then show the drop-off in the middle of the day that one would expect, and which is seen at the other sites (and at Shell House in 2004).  His further investigations of the diurnal plots revealed:

“… features that come out of the diurnal plots that you still don’t see at the other sites when you look at them on a comparable basis which just makes me feel there is still something unusual at that site, but I have not been able to investigate what it is” 
.

The anomalous diurnal pattern cannot be explained by reference to anything intrinsic to Shell House’s situation – as UDC has sought to argue – unless it is a factor that did not apply in 2004 where the anomaly did not occur, and Shell House followed the same pattern as the other nearby sites [BAA/4/F Figure R3b].  There is no evidence to suggest that is even a possibility.
It will be recalled that (a) UDC/7/D contains no response to this analysis, and (b) no questions were put to BAA’s air quality witness about that analysis when he was cross-examined.  

iii. An analysis was also undertaken of the relationship between the 2004 data from Shell House and the 2007 data from Shell House, the difference between those two sets of data, and how that relates to three other monitoring sites in the area (Sawbridgeworth, High House and Takeley)
.   BAA’s air quality witness explained that he would expect the figures at these sites “to move in some sort of sympathy” because of the regional nature of much of the pollution.  Where there is a large source, such as the airport, one would expect the nearby High House site to experience the largest change.  In fact, it went up by about 6%, whereas the more distant Shell House site increased by 8%.  Given its relationship to the Forest, BAA’s air quality witness said that he would not have expected the change at that site to be larger than at High House.  Over the same period, Sawbridgeworth saw a drop in levels, and Takeley a smaller increase.  Again, there is no explanation for why that unexpected and anomalous relationship exists.

Implications of the new data

630. Notwithstanding that it would plainly not be appropriate to rely on UDC’s new air quality data in any way, let alone as a means of deriving an alternative figure for likely concentrations in 2014, it is perhaps worth noting what the implications would be in the event that one were to do just that.

631. The first point to note is that UDC’s air quality witness has subsequently recalculated his figures, and the +9 µg/m3 contained in his rebuttal proof is now between +5 or +6 µg/m3.  The change was a consequence of his seeking to agree the monitoring data with BAA’s air quality witness, which led to the need to change some of the data points in UDC’s calculation, and the consequent reduction in the suggested adjustment.  This in itself underlines the uncertain, unreliable and rather crude nature of what had been advanced as a suggested adjustment factor.

632. In cross-examination
, UDC’s air quality witness accepted that if his approach was correct, and the data entirely reliable, the effect would be as follows:

i. the 30 µg/m3 level would be exceeded in 2014 in both the 25 and 35 mppa cases;

ii. there would be an even higher level across most of Hatfield Forest at present, and therefore even with G1 the position in 2014 would represent an improvement on the position in 2007;

iii. the extent of the difference between the 25 mppa and 35 mppa cases would be of the same small scale as shown in the difference between the relevant contour maps; and

iv. the overall effect is simply that the rate at which the contour recedes is slowed down to that small extent.

633. There is no evidence that this difference would be likely to give rise to any harm, and no legal obligation or policy test or objective would be breached.  In those circumstances, the approach taken by UDC’s air quality witness in his rebuttal evidence could not be said to justify the refusal of planning permission, even if it were accepted as being reliable.
BAA’s section 106 obligation

634. BAA has undertaken to monitor levels of NOx in Hatfield Forest, and to carry out a study of the effects of (amongst other things) air pollution on flora and fauna within Hatfield Forest.  Should any material adverse effects on vegetation within Hatfield Forest be identified that arise from levels of NOx exceeding 30 µg/m3, BAA has undertaken to provide appropriate compensation proportionate to the extent that the proposed development contributes to the measured levels [s. 106 unilateral undertaking, Second Schedule, Parts 3 and 14].  The obligation would thus be triggered if annual mean levels within Hatfield Forest exceed 30 µg/m3 and if that causes identifiable harm to vegetation.  UDC cannot therefore – consistently with its own case – seek to argue that this will be “virtually impossible to enforce”
.
635. BAA does not believe that the need for compensation will arise, for the reasons we have set out.  If the Inspector and the Secretaries of State accept that, we acknowledge that less weight will therefore be attached to that part of the obligation.  However, if (contrary to the evidence) the conclusion is reached that the annual mean level of NOx within Hatfield Forest is likely to exceed 30 µg/m3 in 2014, and that harm is likely to occur as a result, BAA has ensured that appropriate and proportionate compensation would be provided.
The National Trust’s case

Overview

636. The National Trust’s evidence on air quality was to have been presented by its air quality witness, but in the event he was not called to give his evidence [CD/562] and therefore it was not subject to testing through cross-examination.  The weight that can properly be attached to his evidence must be substantially reduced as a result.

637. In commenting on the National Trust’s case, we will not rehearse those matters we have covered already.  Nor will we seek to repeat all of the points made by BAA’s air quality witness in his rebuttal of the NT’s evidence [BAA/4/D pages 9-14].  Instead we will confine ourselves to some short submissions on additional matters arising from what is now to be treated as the NT’s written submission on air quality [NT/2/a].

The existing position in Hatfield Forest

638. The National Trust called no evidence to demonstrate that the existing (higher) levels of NOx within Hatfield Forest are causing any damage to vegetation, or are likely to in the future.  When the NT gave its evidence, it was confirmed that it was calling no evidence to demonstrate that any of the features which give Hatfield Forest its special interest are suffering from the effects of the operation of the airport at its current throughput
.

The NT’s concerns over methodology

639. The NT’s air quality witness raised a number of detailed questions concerning the methodology used in the ES, and full answers were given by BAA’s air quality witness to each of those questions [BAA/4/D Appendix A].  As BAA’s air quality witness said when he gave his evidence in chief, he subsequently sent a number of e-mails to the NT’s witness asking whether he had any queries or concerns arising out of those answers, but no reply had been forthcoming.  The NT’s Closing Submissions were silent on this point.  It is therefore reasonable to assume that the answers provided by BAA’s air quality witness satisfied the NT’s concerns.

640. In his proof of evidence, the NT’s air quality witness raised a number of generic concerns which he said created uncertainty in the outcome of the modelling, but he did not seek to quantify that uncertainty or indicate the degree of difference these points might make either individually or cumulatively.  There was no alternative set of figures to consider, and he did not invite the Inspector or Secretaries of State to reach any particular view about the extent of any suggested underestimation [see NT/2/a page 21, paragraph 3.8.2].

641. All of the generic uncertainties raised would apply in both the 25 and 35 mppa cases, and the degree of difference between the two cases remains the same.

Choice of model

642. We have already set out our main submissions on the choice of model for the air quality work in the ES, and we will not repeat them here.  It is, however, worth noting two points about the NT’s position on this issue:

i. The NT’s air quality witness is advocating the use of ADMS Roads, a point on which he stands entirely alone.  As we have said, UDC and its air quality witness are content with the choice of model.  The only other expert venturing an opinion was David Carruthers (in writing, [SSE/33 Annex 2]), who was responsible for the development of the ADMS software.  Whatever else he might have been saying, he did not suggest that ADMS Roads should have been used.

ii. Had the NT’s air quality witness been called to give his evidence, it would have been necessary to cross-examine him on the fallacies underlying his views on the ability of the ADMS kernel approach to model the spatial distribution of emissions.  Fortunately the inquiry has been spared that ordeal, and so we would instead commend to the Inspector and the Secretaries of State the evidence given by BAA’s air quality witness on this matter at BAA/4/D pages 10-12, which was not challenged in cross-examination.

Short term concentrations

643. We have already made our submissions about the absence of any legal or policy basis for assessing short-term concentrations.  

644. So far as the evidence of the NT’s witness on this matter is concerned, his Figure 4 suggests that at least in 2004 the levels of NOx in Hatfield Forest seemed to rise and fall broadly in sync with the urban background sites.  On his 2004 data, there is no pattern of Hatfield Forest having independent short-term concentration spikes.  Equally, his Table 1 reveals no correlation between high 24-hour mean levels and the wind direction from Stansted Airport.

645. In short, the NT’s air quality evidence provides no evidence to show that the presence of Stansted Airport has any demonstrable effect on the severity and duration of these short-term regional pollution episodes – let alone that the proposed development would result in any unacceptable impact.
The NT’s proposed air quality  conditions [NT/5.3]
646. So far as the NT’s proposed additional conditions on air quality are concerned, BAA’s position can be summarised as follows:

i. Additional monitoring 

BAA’s s.106 obligation requires BAA to locate a continuous monitor within Hatfield Forest in addition to the two other continuous monitors it will provide and pay for.  There is no need for a second continuous monitor in Hatfield Forest.  Differences in NOx concentration across the Forest can be measured by the eight diffusion tubes that BAA will provide, arranged in two transects in Hatfield Forest.  There will also be a ninth diffusion tube, co-located at the continuous monitor.  The deployment of these diffusion tubes would go significantly beyond what has been sought by the National Trust in that respect – and the NT acknowledged that credit should be given to BAA for this, and that it was “the right thing to do” [NT’s Closing Submissions].  It would also address the justification advanced by the NT for a second continuous monitor.
Furthermore, the proposed location of the second National Trust monitor (Hawthorns) has already been established as being unsuitable [see UDC/7/E].
ii. Details of the study.

The NT invites the Secretaries of State to impose a condition specifying at this early stage two very detailed aspects of the proposed further study into the effects of noise, air and light pollution on fauna and flora in Hatfield Forest.  It has called no evidence to demonstrate that either matter is a necessary (as opposed to a desirable) element of such a study.  In any event, BAA considers that matters of detail of this sort are best determined at the time that the study is being planned, in the light of the input from all of the relevant stakeholders at that stage.  That process will include discussions with the NT, and BAA has confirmed that the particular matters to which the NT has drawn attention will be carefully considered, and that there will be an opportunity to discuss these and any other relevant matters of detail with BAA’s specialist consultants when the scope of the study is being planned [CD/593].  There is therefore no need for the additional condition proposed. 
SSE’s case

647. SSE’s evidence added nothing of any substance on this matter.  It was given by a witness who confirmed in cross-examination that she was neither independent nor expert
.  Her views should not therefore be given any significant weight, and should indeed be treated with an appropriate degree of caution.

648. SSE’s air quality witness said that there was a need to check the methodology in the ES in the light of the report on the Project for the Sustainable Development of Heathrow (“PSDH”) [CD/280], but that been done by UDC’s independent expert advisers, who concluded that:

“In general terms, most of the critical issues identified by the PSDH project have been incorporated into the approach used at Stansted.  Importantly, consideration has been given to the near-field dispersion from jet engines, realistic take-off thrust settings have been applied, and the approach used to estimate NOx:NO2 transformation allows the potential impact of increasing primary NO2 emissions and ozone background to be accounted for” [CD/144 pages 16-17].

649. UDC’s advisers also provided a specific response to the points SSE had made about the PSDH work in its representations to UDC [see CD/201 page 21, paragraph 6.2.8].  They advised that:

“The intent of the PSDH work was not to identify or endorse any specific dispersion models.  The criteria used to select the chosen models (there are 2 models being used) include a number of factors, some of which are specific to Heathrow.  An analysis of how the approach used for this ES compares with the PSDH recommendations is provided in Section 4 of this document.  The two principal elements that are not dealt with in the model that has been used, are related to initial plume rise, and the “wall jet” effect caused by vortices.  It is understood that there can be substantial plume rise at the start of roll, during light wind conditions.  This effect would be to reduce any ground level impacts.  The effect of vortices is to cause the plume to “squash” and spread out laterally – any significant effects will probably limited [sic] to within a few hundred metres of the runway” (emphasis added) [CD/144 page 21].

650. SSE’s concerns about odours and oily deposits will be dealt with (briefly) in a later section of these closing submissions.

Conclusions

651. For the reasons we have given, the likely impact of the G1 proposals on the levels of NOx in Hatfield Forest would not be such as to justify the refusal of planning permission.

Nitrogen deposition

BAA’s case
652. BAA’s evidence on the issue of nitrogen deposition is set out in BAA/4/A, pages 6-15.  As we have said, there was no attempt by UDC or any other party to rebut that evidence, or to challenge it in cross-examination.  We commend that evidence to the Inspector and the Secretaries of State as a fair, balanced and complete answer to the concerns that have been raised about this issue.

Legal and policy position

Law

653. There is no equivalent to the legal limit value for NOx relating to Nitrogen deposition in either EC or domestic legislation.  

Policy

654. There is no specific target in policy for the reduction in critical load exceedences within the UK, still less any standard or figure to apply in individual development control decisions.  

655. The draft AQS explained why the Government considers it to be premature to set targets for achieving a reduction in critical load exceedences at this time [CD/283, page 129, paragraph 149].  As the newly adopted AQS explains:

“The UK Government and the devolved administrations are committed to the long term goal expressed in the EU’s 6th Environmental Action Plan to “reach the long term objective of no-exceedence of critical loads and levels”.  Due to the transboundary nature of these pollutants, the best means of moving further towards this goal is through concerted action across Europe to reduce acidifying and eutrophying emissions, such as through the EU National Emissions Ceilings Directive (NECD) and the United Nations Economic Commission for Europe (UNECE) Convention on Long Range Transboundary Air Pollution and the review of the Gothenburg Protocol.  Both are currently under review.  The UK Government and devolved administrations will continue to support the development of cost effective policies aimed at reducing critical load exceedences at UNECE and EU levels and further research and development to improve our understanding of these effects” (emphasis added) [CD/427.1 page 25, paragraph 35].

Nature of the issue

656. The absence of any limit in legislation, any specific target for reductions in policy, or indeed any test of acceptability for use in development control decisions is hardly surprising when one considers the nature of the nitrogen deposition issue.

657. It is also entirely unsurprising that when UDC’s air quality witness was asked in cross-examination whether he was aware of any appeal decision where a contribution to nitrogen deposition had led to the refusal of planning permission, he said that he was not
.

Prevailing exposure levels

658. The evidence on prevailing exposure levels in the UK is given in BAA/4/A pages 8-10, and in cross-examination UDC’s air quality witness accepted that none of this evidence was in dispute
.  The prevailing exposure levels can be seen graphically in BAA/4/C Figure 4.1, which shows that the critical load for deciduous woodlands is exceeded over the entirety of the region and the vast majority of England.  Most deciduous woodlands in the south east of England experience levels over 30 kgN/ha/y, and those in large parts of England over 40 kgN/ha/y.  

659. As UDC’s air quality witness accepted, these high rates are not driven primarily by local sources, but regional, national and even international sources.  Once emitted, the relevant nitrogen compounds remain in the atmosphere for considerable periods of time, with travel distances (on the wind) of approximately 150km for NH3 and 1000km for NO2 respectively.  The sources of NOx include all combustion processes, electricity production, transportation and space heating in industrial, commercial and domestic premises, with NH3 arising mainly from agricultural sources [BAA/4/A page 6, paragraphs 4.1.3-4.1.4].

660. In the light of those general matters, the following points about prevailing exposure levels were agreed during the course of the cross-examination of UDC’s nature conservation witness
:

i. In the case of nitrogen deposition, there is no suggestion that the proposed development might cause the critical load to be exceeded – it is already exceeded and will continue to be whether the development goes ahead or not.  Indeed, the critical load would continue to be exceeded even if the airport were to be shut down entirely [see also CD/136 and CD/13, page 3, paragraph 3.1.5], because the airport is not the primary source for nitrogen deposition, and indeed accounts for only a very small percentage of the nitrogen deposition that is experienced in Hatfield Forest and Eastend Wood.

ii. UDC has made no attempt to demonstrate the extent to which the proposed development increases the risk of harm to vegetation, its objection is just an in-principle objection to any development that would add anything to the level of nitrogen deposition where the critical load is exceeded.

iii. The nature of UDC’s objection is such that it would apply wherever any deciduous woodland of acknowledged nature conservation value experiences a level in excess of the critical load, and to any contribution where the existing level is above the bottom end of the range (10 kgN/ha/y).  It would thus apply to deciduous woodlands right across England.

iv. UDC has not sought to identify any particular level of increase that ought to be considered unacceptable, indeed UDC’s nature conservation witness said that he knew of no basis on which to identify such a level.  UDC’s case was, as he accepted, effectively a call to prohibit any increase at all.

v. In this case, some 95% or so of the contribution to the level of nitrogen deposition at Hatfield Forest and Eastend Wood comes from non-airport sources, with or without G1, and UDC’s case would apply equally well to those non-airport sources, whatever they may be.

vi. UDC’s nature conservation witness recognised that it was not credible to call for the prevention of any increase in the sources of the relevant nitrogen compounds within 1000km of any SSSI forest in England, though that is necessarily the corollary of UDC’s case.  He acknowledged that if this is to be applied as a test of acceptability for development control purposes, some criteria are needed to determine the significance of any individual contribution.  He also acknowledged that he could not point to any such criteria and that indeed none existed.
vii. It is common ground that the level of nitrogen deposition at both Hatfield Forest and Eastend Wood in 2014/2015 will be materially lower than today, whether the proposed development is permitted or not.
661. In addition, it should be noted that UDC’s reason for refusal, and its case on nitrogen deposition, is not dependent on any particular identified level of contribution from the airport
.

The scientific basis for the critical load

662. It is common ground that another factor that would affect the setting of any legal requirement or policy objective would be the scientific evidence on which a particular figure would be based
.  In this case the scientific basis for setting a particular target in deciduous woodlands is comparatively weak.

663. The most up to date position is expressed in the notes of the expert workshop in Berne [CD/354].  Against the figure for deciduous forests is the reliability indicator (#), denoting that whereas other figures are considered “reliable” or “quite reliable”, this figure is not, and is based on the least reliable category, namely “expert judgment”[page 15].  This is because there is no empirical data available for this type of ecosystem, and judgments have had to be made based on what is known of other ecosystems [page 13, paragraph 12].

664. It needs to be remembered that the factors we have summarised above help to explain why no particular target has been set even at EU or national level, let alone any target or test for application to individual development control decisions.  In those circumstances, it is simply not credible to suggest that the potential contribution to nitrogen deposition can determine the acceptability or otherwise of the appeal proposals.  There is no sensible way in which that could or should be done.  There is no test that can be applied, and no criterion that can be used to determine if an individual proposal is acceptable or not.  

665. That obvious and common-sense conclusion was reached by BAA in its ES, and apparently accepted by the NT and the other participants in the November 2004 nature conservation/air quality workshop [CD/136].  UDC’s failure to grasp the point, and to refuse planning permission because of the potential contribution to nitrogen deposition, is plainly unreasonable.  That conclusion is further underlined when one considers the detail of this particular case, which we now turn to address.

Existing position

Current deposition levels

666. BAA’s air quality evidence identifies the current nitrogen deposition rates for receptors just to the north of Hatfield Forest (553200, 221300) and just to the south of Eastend Wood (555800, 225000) as 36.5 kgN/ha/y and 38.8 kgN/ha/y respectively.  These receptors were chosen as they will be exposed to the highest nitrogen oxide concentrations from the airport and/or the proposed development [BAA/4/A page 9, paragraph 4.1.18].

667. As we will go on to explain, the rates of deposition are expected to improve significantly by 2014, whether the proposed development is permitted or not.  The limit of UDC’s concern is therefore as to the relative rate of improvement from the current position.  

Ecological evidence

668. The best evidence of the ecological impacts of the airport in terms of nitrogen deposition and nitrogen compounds generally is to be found in CD/137, Chapter 7 “Nitrogen Assessments in the Woodland Sites”.  No party to the inquiry has at any stage called into question its analysis or conclusions.

669. The survey considered three sites, Hatfield Forest, Eastend Wood and Hales Wood, the latter being a control site chosen so as to be able to distinguish any difference caused by proximity to the airport.  The main findings of the survey and report were as follows:

i. As one would expect, the nitrogen content was high, but there was no real difference in level between the three woodlands, suggesting that nitrogen deposition to those woodlands is similar at all sites, with no specific impact from the airport [paragraphs 7.21-7.22].

ii. Against the very high overall rates of nitrogen input into the woodlands, any specific “extra” effect of proximity to the airport will be difficult to detect [paragraph 7.24].

iii. Levels of other essential nutrients were high in all three woodlands, and the supply of these nutrients would appear to be adequate to prevent the development of any marked nutrient imbalances, resulting from the high nitrogen inputs [paragraphs 7.26-7.27].

iv. Comparison with other studies suggests that the values obtained in these three woodlands are in line with those for southern England generally [paragraph 7.33].

v. No specific effect of proximity to the airport could be detected [paragraph 7.36].

670. Astonishingly, it was those conclusions which were said to have led English Nature to change its position from one of ‘no objection’ [see CD/374] to one where it objected to the proposed development because of the impact on nitrogen deposition [UDC/5/A paragraph 4.3 and UDC/5/C Appendix 1].  No coherent explanation has ever been given for that complete change of position, even though UDC’s nature conservation witness (the author of both responses) was given every opportunity to provide such an explanation when he was cross-examined.  As he accepted in cross-examination, the information contained in Volume 10 of the ES [CD/13], which he had considered “in detail” [CD/374] was based on what is now in chapter 7 of CD/137, and contained all the salient points
.  English Nature’s change of position was not therefore based on any new information at all.
671. UDC’s nature conservation witness also confirmed in cross-examination that English Nature’s assessments of the site condition have not identified any issues of poor air quality leading to vegetation damage
.  The only reasons given for the unfavourable condition of Hatfield Forest are excessive deer browsing and unsympathetic woodland management [UDC/5/A paragraphs 5.13-5.14]
.  Eastend Wood (which is managed by BAA) has been assessed as being in favourable condition [UDC/5/A paragraph 6.3].

672. It is notable that notwithstanding the profile of the air quality issue, and the time and resources devoted to it, no party has been able to identify any evidence that either Hatfield Forest or Eastend Wood is suffering in any significant way as a result of the current (higher) levels of NOx or nitrogen deposition.  If such evidence did exist, there can be no doubt that it would have been adduced.

Forecast levels and forecast contribution

Forecast levels

673. Total nitrogen deposition rates are forecast to fall in the future in response to national and international commitments to reduce emissions of nitrogen compounds.  BAA’s air quality evidence explains the basis for predicting that there will be a 28% reduction in nitrogen deposition by 2014 [BAA/4/A paragraph 4.1.19].  

674. The projected fall in deposition rates by 2014 are shown in BAA/4/C Table 4.1.  In Hatfield Forest the forecast total in 2014 is 26.3 kgN/ha/y (down by 10 kgN/ha (or 28%) from 36.5 kgN/ha/y in 2000
), whereas in Eastend Wood the forecast total in 2014 is 27.9 kgN/ha/y (down from 38.8 kgN/ha/y in 2000).

675. Whilst there is a difference between BAA’s and UDC’s air quality witnesses as to whether the rate of decline should be calculated in a cumulative or non-cumulative manner
, it is common ground that:

i. there will be a decline in the rate of deposition;

ii. the decline will be well in excess of any contribution from the proposed development; and

iii. the difference between the two witnesses in this respect is not significant in a situation where UDC’s reason for refusal is not dependent on any specific level of contribution from the proposed development
.

676. Based on a representative critical load value of 12 kgN/ha/y, it is evident that the percentage exceedence of the critical load is expected to fall (by 10.2 kgN/ha/y) at the Hatfield Forest receptor from 204% to 119% of the critical load, with an equivalent fall (by 10.7kgN/ha/y) at Eastend Wood from 223% to 133%.  The average annual fall in deposition is approximately 0.7kgN/ha/y and 0.8kgN/ha/y at Hatfield Forest and Eastend Wood respectively [BAA/4/A page 10, paragraph 4.1.19].

677. Although the precise percentage figures are not critical to the determination of this issue, for the reasons we have given, BAA’s air quality witness is plainly right to calculate his figures using a representative critical load value of 12 kgN/ha/y for the reason he gave [see BAA/4/A page 10, footnote 8 and BAA/4/C Appendix 13].  UDC’s air quality witness was asked about this in cross-examination, and he confirmed that:

i. The advice from the UK National Focal Centre, CEH Monks Wood, in collaboration with a range of UK experts, that:

“A value of 12 kg ha yr, in the middle of the recommended range for nitrate leaching from the Berne workshop, could be applied at specific sites where the data to make steady-state mass balance calculations are not available”

was applicable here.

ii. The mid-range figure of 12 kgN/ha/y was proposed for the purposes of UK mapping.

iii. If the representative figure of 12 kgN/ha/y is taken, there is no dispute as to the accuracy of the figures given at BAA/4/A page 10 paragraph 4.1.19.

678. In addition, the application of the advice in the notes of the Berne Workshop would also point clearly towards using a figure from the middle of the proposed range [see CD/354 paragraph 16 and table 3, and the cross-examination of UDC’s air quality witness on 5 June 2007].

Forecast contribution

679. BAA’s air quality witness has provided a forecast of the contribution that the airport would make to nitrogen deposition at both Hatfield Forest and Eastend Wood with and without the proposed development [BAA/4/C page 4, Table 4.3].  In doing so, he has adopted a conservative approach, assuming an equal relationship between the nitrogen dioxide fraction and the fraction of nitrogen oxide which is attributable to airport related sources [BAA/4/A page 11, paragraph 4.1.25].  As UDC’s air quality witness acknowledged [UDC/7/A paragraph 5.7 and in cross-examination on 5 June 2007], this approach will overestimate the airport contribution.  Had the alternative assumption identified in BAA/4/A paragraph 4.1.25(b) been made, the airport’s contribution would be some 30% lower.

680. BAA’s air quality witness also used a deposition rate of 0.002m/s rather than the lower rate of 0.001m/s recently recommended by the Highways Agency [BAA/4/A page 11, paragraph 4.1.23].  If the Highways Agency’s rate were adopted, the airport’s calculated contribution would be halved.

681. Both of those two conservative assumptions are common to the figures used by the two air quality witnesses in their proofs of evidence.

682. An examination of table 4.3 in BAA/4/C [page 4] shows that:

i. In Hatfield Forest, the proposed development would result in a difference in the deposition rate of just 0.2 kg/N/ha/y.  The effect would be that the airport’s contribution would increase by 0.8%, an insignificant amount. 

ii. In Eastend Wood, the proposed development would result in a difference in the deposition rate of just 0.3 kg/N/ha/y.  The effect would be that the airport’s contribution would increase by 1.2%, which is also insignificant.  

683. The weight to be attached to such insignificant increases is reduced yet further when they are placed in their full context:

i. Equivalent figures were given for the 15+ application in the ES Addendum [CD/29, Appendix 8.1, page 205, Table 2].  The level of additional contribution in Hatfield Forest that UDC thought it was permitting in 2003 was 4.52 kgN/ha/y, three times what is now expected from the airport as a whole if the appeal proposals are allowed.

ii. At that time, the increase in the N flux from 15 mppa to 25 mppa was thought to be 2.2kgN/ha/y, eleven times greater than the predicted increase now.  UDC considered that higher predicted increase to be acceptable.

iii. The predicted increase of 0.2kgN/ha/y at the chosen receptor in Hatfield Forest would be in circumstances where the total is 26.3kgN/ha/y
.

iv. Even on UDC’s approach [UDC/7/A Table 5], the result of allowing the development would be an increase of only 0.7% in the contribution from the airport
.  In other words, instead of 96% of the contribution coming from non-airport sources, the figure would be 95.3%.  The overall position would, of course, be materially better than it is today.

v. The position would be very similar at the chosen receptor in Eastend Wood.  The difference between 25 and 35 mppa is predicted to be 0.3kgN/ha/y in circumstances where the total is 29.2 kgN/ha/y.  The increase in the contribution from the airport would – on UDC’s approach
 – be just 1%, and the position would be materially better than today.

vi. At the annual average rate in the reduction of nitrogen deposition (0.7kgN/ha) the increment from the G1 development is equivalent to delaying the reduction by about 3 months.  

UDC’s case

684. In the light of the detailed submissions we have already made, and in the absence of any real challenge to the evidence BAA has called on nitrogen deposition, UDC’s case can be dealt with briefly.  There are just three short points we would emphasise:

i. The ES made very clear why the issue of nitrogen deposition had been ‘scoped out’ of the assessment [CD/6 page 2, paragraph 3.1.4, page 4, Table 1].  

As part of their review of the ES, UDC’s expert advisers sought to identify any areas where they felt more work was needed, but did not suggest that BAA had been wrong to ‘scope out’ the contribution to nitrogen deposition, or that any further information should be sought on this issue.  BV/AQS did not consider it necessary for any assessment of nitrogen deposition to be carried out in order to understand the likely significant impacts of the proposed development
.

ii. The focus of the consultation response received by UDC on air quality from Natural England was very much on the contribution that the proposed development would make to nitrogen deposition [see UDC/5/C Appendix 1 and CD 33.1 paragraphs 194-198].  In the officers’ report, Natural England’s position was described as follows:

“Natural England’s conclusion is accordingly that “by virtue of the contribution of NOx to total N deposition, albeit small and sub-threshold increases in NOx from G1 may lead to an increased risk of vegetation damage in Hatfield Forest and East End Wood”. [CD/33.1 paragraph 197].

Concerns about nitrogen deposition also appeared to be central to the officers’ recommendation to members in respect of the air quality issues [CD/33.1 paragraph 202].  However, in reporting on this matter to the members of the Council, no attempt was made properly to explain the nature of the issue to them.  No proper guidance was given on:

a. why the issue of nitrogen deposition had been scoped out of the ES; 
b. the stated position of the National Trust on this issue; 
c. the views of UDC’s expert advisers on this matter; or 
d. the absence of any legal or policy basis for using this as a measure of acceptability.  
The report gave no real sense of the nature of this issue, and it certainly did not contain sufficient information to enable members to form a balanced judgment on the significance or otherwise in land use planning terms of the contribution the proposed development would be likely to make.

iii. For the reasons we have given, UDC’s case on nitrogen deposition is inherently unreasonable.  It has (unsurprisingly) been pursued only in a very lukewarm manner by UDC’s representatives at this inquiry, which is consistent with the absence of support in the BV/AQS reports [CD/144 and CD/145] and is itself a further indication that this is not an impact properly capable of justifying the refusal of planning permission for the proposed development.

Conclusions

685. The likely impact of the G1 proposals on the levels of nitrogen deposition in Hatfield Forest and Eastend Wood would not be such as to justify the refusal of planning permission.

WATER CONSERVATION (Reason for refusal 5, Inspector’s issue 7
)

Introduction

Reason for refusal

686. Reason for refusal five was as follows:

“Inadequate provision is made for increased efficiency in the use of water to the detriment of water conservation strategies and contrary to policies NR12 and EG4 of the Essex and Southend-on-Sea Structure Plan and GEN1 of the Uttlesford Local Plan”.

Scope

687. The reason for refusal was narrow in its scope.  There has never been any suggestion, either by the Environment Agency (“EA”) or UDC, that the airport’s requirement for water would exceed its allocation if the proposed development went ahead.  
688. It is important to note that the EA did not object to the proposed development on this or any other ground.  The EA’s formal response to UDC made clear that it had no objection, in principle, to the proposed development subject to the imposition of suitable conditions [CD/505].  The EA did wish to see water efficiency addressed seriously, but at no stage did it suggest that this justified the refusal of planning permission rather than simply ensuring that suitable water efficiency measures were agreed and/or imposed.  Indeed, in its response to BAA’s regulation 19 information the EA explained that using suitable water efficiency and reuse measures “… it should be possible to significantly reduce the use per passenger” [CD/506].
689. It is common ground between UDC and BAA that the assessment in Volume 14 of the ES is sufficient to assess the significance of the effects of the proposed development on water resources [BAA/20 page 57, paragraphs 7.15.2 and 7.15.3].

690. The sole concern raised by the reason for refusal was to ensure that as the capacity and throughput of the airport increased, adequate provision is made for increased efficiency in the airport’s use of water.  In other words, the airport should use no more water than it reasonably needs.  

SoCG

691. This reason for refusal was always capable of being overcome by the use of conditions and/or a suitable s. 106 obligation, and a suitable package of measures was quickly agreed once UDC’s concern was made known to BAA and discussions could take place on suitable measures to overcome it.

692. As a result of the discussions that took place between BAA and the EA following the refusal of planning permission, agreement has been reached between UDC, the EA and BAA that subject to the imposition of an agreed set of conditions and BAA entering into an agreed obligation, adequate provision is made for increased efficiency in water use and the reason for refusal has therefore been overcome [BAA/20, pages 57-58, paragraphs 7.15.3-7.15.6, CD/517 and CD/35].

693. Significant weight should attach to that agreement.  In particular, we would draw attention to the following points
:

i. The EA has a statutory duty to secure the proper use of water resources in England and Wales.  

ii. In discharging that duty it is able to take advantage of the experience and expertise of its staff, and its regular and close working relationships with water companies including Three Valleys Water and Thames Water.  

iii. The EA has been properly consulted on the application, and it has plainly taken an active interest in the impact of the proposal on water issues. 

iv. It is very well placed to reach an informed and impartial view on the water impacts associated with G1.

694. In addition to those matters of common ground, the evidence given by BAA’s water resources witness demonstrated two further points which add considerably to the weight to be attached to the agreement that has been reached with the EA.

695. Firstly, his evidence shows that the agreed package of measures can reasonably be expected to achieve very significant improvements in water efficiency at the airport [section 10 of BAA/5/A pages 45-51] and comply fully with the relevant policy objectives [section 9.4 of BAA/5/A at pages 40 to 41].

696. Secondly, his evidence shows that in the light of what is an eminently sensible and satisfactory set of measures for further improving water efficiency, there was no more that the EA could reasonably have sought in connection with the proposed development.  

697. BAA’s evidence was subject to cross-examination on behalf of SSE, a process which, if it achieved anything, only served to underline those two points.  

698. Notwithstanding the agreement that has been reached with the EA, and the obvious good sense of that agreement, SSE has sought to maintain its objections on a range of water issues including water use and efficiency.  For the reasons we will now go on to set out, those objections are entirely misconceived.

BAA’s case

Evidence

699. BAA’s evidence on water use and efficiency is set out in the written evidence of its water resources witness [BAA/5/A-D], as supplemented by his oral evidence on 6 July 2007.  It demonstrates that the proposed development would be water efficient, would secure significant improvements in water efficiency across the airport as a whole, and would remain within its allocation.

Policy

700. The relevant policies relating to water efficiency are all set out in section 4 of BAA’s water resources proof of evidence [BAA/5/A, pages 10-17].   The same themes emerge at national, regional and local level, namely the importance of ensuring that more efficient use is made of water, and that development should not result in the limits of water supply or infrastructure being exceeded, or a materially adverse impact on the environment.  Those themes are reflected in the development plan policies identified in the reason for refusal (Structure Plan policies NR12 and EG4, and Local Plan policy GEN1) [BAA/5/A page 8 paragraph 3.3.4, pages 16-17 paragraphs 4.3.1-4.3.2].

701. The only policy issue on water efficiency that has caused any controversy at this inquiry is the approach set out in the emerging RSS.  

702. SSE’s case has proceeded on the mistaken assumption that there is an emerging development control requirement to achieve a 25% saving in per capita water use in new development [SSE/16/a, page 5, paragraph 3.3.5].  It is clear from the Panel’s report and from the Secretary of State’s proposed changes that SSE has simply misunderstood the nature of the emerging policy.  There are five points to note, all of which were agreed on behalf of SSE
:

i. It is clear from paragraphs 9.38 and 9.39 of the Panel’s report [CD/75, page 156] that both the Panel and GO-East took the view that the current planning system could not realistically be turned into an effective device to impose (and, still less, enforce) water-saving measures.

ii. The percentage improvements identified from 2006 consumption levels were not therefore proposed as a development control tool, and the suggested policy was not proposed as a development control policy.

iii. Policy WAT1 in the Secretary of State’s proposed changes [CD/76, page 170] no longer contains any percentage target.  Instead it adopts an approach focussed on year on year reductions in per capita consumption rates, which will be monitored against a consumption target which EERA will set out in its monitoring framework.

iv. A programme of measures is proposed to meet the requirement to use less water (changes to Building Regulations, the Code for Sustainable Homes, fiscal measures, incentive schemes and other regional measures [CD/76 page 171, paragraph 10.4]), but, as in the Panel’s Report, there is no indication that the Government intends to pursue the percentage improvements through the development control system as a measure of acceptability.  The 25% and 8% figures are not suggested as targets to be included in development plans.

v. Moreover, the sustainable level of consumption that was identified by the EA through the RSS process is said to be achievable assuming the deployment of water efficient fittings and the wise use of appliances [CD/76, pages 171-172, paragraph 10.6], which is agreed to be much less than BAA is proposing here.

703. In any event, it will be recalled that BAA’s water resources witness gave evidence that with the benefit of the package of efficiency measures now proposed, the G1 development is anticipated to achieve savings over 2006 levels of consumption which are in line with the percentage figures contained in the emerging RSS [BAA/5/A section 10, pages 45-51, and oral evidence – CD/700 6.7.07 page 13].  

Methodology

704. BAA’s evidence explains the work that has been and is being undertaken by Black & Veatch as part of their water efficiency study at Stansted Airport [BAA/5/A pages 21-22].  

705. The first stage of that process involved collection of all available metering data, identification of metering locations, calculation of the “water balance” and identification of the major water user groups.

706. The second stage was a water audit, visiting all of the major water users at the airport to determine the level of water efficiency infrastructure already installed and the date that it came into use.  The metered data was then combined with the water audit data, in order to identify performance by major user group and overall, drivers behind water usage patterns, potential for further efficiencies in future and to determine the details of a short term intensive flow monitoring survey.

707. The third stage has two parts.  The first involves the flow monitoring survey, and is designed to identify diurnal demand, quantify background demand and identify areas with anomalous background water demand.  The second part, building on the first, is to develop a rolling metering programme and leakage detection programme to manage and reduce Unaccounted for Water (“UFW”).  Stage 3 is underway, and is expected to be completed and fully reported by the end of this year.

708. That three stage process is important, because it will provide a comprehensive and detailed understanding of the patterns of water usage at the airport, and thereby facilitate such improvements in water efficiency as are reasonably practical.  In cross-examination, SSE’s witness on water issues acknowledged that this was a very sensible approach to take, and that there is nothing more that ought to be done
. It is fair to conclude that nothing further could reasonably be done in order to provide a solid evidential foundation for achieving continued improvements in the water efficiency at the airport.

Historical and current position

709. The historical and current usage of water at the airport, and the efficiency measures currently in place, were described in sections 7 and 8 of BAA’s proof of evidence on water resources [BAA/5/A pages 23-29].  None of those matters were subject to any real challenge in cross-examination.

710. The following points should be noted:

i. The airport already has around 200 water meters installed on its internal system [pages 23-25, paragraphs 7.1.2-7.1.3].  Since 1999 there has been a steady increase in metering.  This helps to reduce water usage, identify anomalous patterns of usage and assess performance.  It is also in line with EA Strategy.

ii. On a “per passenger” basis, the airport has delivered year on year improvements in water efficiency since 1993.  There has been a slight decrease in efficiency during 2005-2007, but the causes of this are being investigated as part of the three stage process we have described above, and the evidence called on behalf of BAA demonstrates that this should be reversed once that process is complete.

iii. Much of the recent decrease in efficiency would appear to be attributable to the increase in UFW (water usage at the airport that is unaccounted for by the meter readings and billing records).   There are three important points to note about the current level of UFW at the airport:

a. UFW is not necessarily wasted water.  As BAA’s water resources witness explained [BAA/5/A page 27, paragraph 7.3.4, and in oral evidence
], it is made up of un-metered demand, unrecorded demand, leakage and meter anomalies.  Until the stage 3 work is complete it is not possible to differentiate between those elements.

b. Unless it turns out that most of the recent increase in UFW is a result of a metering anomaly or anomalies (which is possible), the extent of current UFW provides an obvious source of significant efficiency savings.  If a substantial portion of the UFW is in fact attributable to a metering anomaly or anomalies, the current usage of water at the airport described in BAA’s evidence will have been overstated, and the actual existing levels of efficiency will be correspondingly higher.

c. The measures now agreed (and underway) to investigate and then address UFW are comprehensive and no party to the inquiry has identified anything further that could reasonably be done.

iv. As BAA’s water resources witness has explained, whilst there is scope for improvement, it should be borne in mind that much of the airport is already highly water-efficient.  The water infrastructure in the main terminal building and satellites has been upgraded with more water efficient water fittings in recent years, and they are already highly water efficient facilities [BAA/5/A pages 29-31]. When Stansted’s terminal complex is compared to other similar sized facilities at Heathrow, Gatwick and Paris CDG, it is apparent that it is already a water efficient facility [BAA/5/A page 28].   In addition, some of the other major users, such as the Radisson Hotel, feature all of the water efficiency measures that could reasonably be incorporated.  Other Hotels are taking steps to reach the same position [BAA/5/A pages 31-32].  

BAA’s proposed approach

711. There are three principal aspects to BAA’s proposed approach to water efficiency, all of which are to be secured through the proposed conditions and obligations.

712. The first involves the incorporation of further water efficiency measures in existing buildings, whether owned and operated by BAA or operated by long lease holders or tenants.

713. The second involves ensuring that in all new facilities water efficiency devices that comply with best practice will be included as a minimum.  No new built development may be implemented unless and until UDC has approved a written statement of the water efficiency measures it must contain, and a water meter has been fitted.

714. The third involves implementing and reporting of the intensive short term flow monitoring survey described above, and then using the results of that survey to develop a Water Supply Management Strategy.  The Strategy would also have to be agreed in writing by UDC, and would include details of, and appropriate performance measures for:

i. a rolling metering programme for the installation of water meters on the airport’s existing un-metered buildings;

ii. proposals for bringing forward water efficiency measures for the airport’s existing buildings; and

iii. a rolling water leakage detection programme.

715. In addition, BAA would enter into an obligation to use all reasonable endeavours to reach agreement with the EA of details of water efficiency measures to be incorporated into the development of Satellite 4 (which is not part of the current application).  BAA has also provided assurances to the EA that BAA would build on its existing constructive relationship with the EA in terms of joint working and sharing of information.

716. In summary, BAA has agreed to do all that can reasonably be asked of it to ensure that there are continued improvements in water efficiency at the airport as it is developed.

Effect

717. In section 10 of his proof of evidence, BAA’s water resources witness identified the potential for improvements in water efficiency anticipated to arise as a result of adopting BAA’s proposed approach, and estimated the scale of the efficiencies that are likely to result.

718. His evidence acknowledged the inevitable degree of uncertainty as to the precise levels of improvement that will be achieved in practice, but he nevertheless expected the overall efficiency improvements predicted in section 10.4 of his proof of evidence to be of the right scale [BAA/5/A page 45, paragraph 10.1.1]. His evidence on these matters was not subject to any serious challenge in cross-examination, and ought properly to be regarded as a robust and reliable estimate of the likely scale of savings that would be achieved.   

719. Overall, the package of measures that have been agreed are anticipated to result in an improvement in water efficiency from 29.4 l/Pax for 25 mppa to 26.9 l/Pax for 35 mppa, limiting the increase in average consumption from 2.0 Ml/d for 25 mppa to 2.6 Ml/d for 35 mppa.  Both of these are significantly less than the 3 Ml/d that TVW has allocated for airport use in 2010 [BAA/5/A page 52, paragraph 10.4.4].

720. Thus the impact on water resources is likely to be a little less than was predicted by the ES, which anticipated a ratio of 29.5 l/Pax.  

UDC’s case on water efficiency

721. UDC’s evidence on water issues is set out in the proof of Mr. Thompson of the EA [UDC/6/A], though in the circumstances UDC quite properly decided that it was not necessary to call him to speak to his written evidence.  The EA’s evidence supports the agreed position that has been reached between UDC and BAA, and this is reflected in the Statement of Common Ground [BAA/20].

SSE’s case on water efficiency

722. SSE’s case in respect of water efficiency is devoid of any merit.  The evidence presented on its behalf has clearly been overtaken by events, a point that SSE’s witness acknowledged in cross-examination
.  However, instead of adopting a reasonable approach and accepting that its concern has been adequately addressed, SSE has struggled to try and maintain what is now on any view a groundless objection.

723. SSE’s evidence on water resources was neither independent nor expert, in sharp contrast to the evidence provided on behalf of BAA and the EA.  It identified no additional water efficiency measures that ought to be adopted, nor any additional conditions or obligations that were said to be necessary.  No alternative analysis was set out to counter the assessment of likely usage provided by BAA’s water resources witness, or to suggest that the airport’s allocation of water might be exceeded if planning permission were granted.  SSE accepted that the overall impact of the proposed efficiency measures would keep the predicted demand comfortably within the 3 MLD that has been allocated for the airport
.

724. At the end of SSE’s evidence, it was simply not possible to discern with any certainty what SSE’s case was in respect of water efficiency.  There was certainly no coherent line of argument that could properly be said to justify withholding planning permission on the grounds of inadequate water efficiency.

SURFACE ACCESS – ROAD AND RAIL (Reasons for refusal 6 and 7, Inspector’s issues 8 and 9)

Introduction

725. Reasons for refusal 6 and 7 are dealt with together in these Closing Submissions and were drafted in the following terms:

Reason for refusal 6:

“With the exception of the requirements of the Highways Agency the proposed obligations and conditions do not satisfy the requirements of the highway authorities. Without adequate mitigation measures there could be congestion on the local highway network to the detriment of the free flow of traffic and highway safety, contrary to policies T1 of the Essex and Southend-on-Sea Structure Plan and GEN1 of the Uttlesford Local Plan.”

Reason for refusal 7:

“The mechanisms and measures proposed for rail access improvements are insufficiently clear to enable the local planning authority to have reasonable certainty that they will take place in a proportionate and timely manner, and as a result there could be increased reliance on the use of the private car to the detriment of national and local transport policies of sustainable development, contrary to policies T1 of the Essex and Southend-on-Sea Structure Plan and GEN 1 of the Uttlesford Local Plan.”

726. The reasons for refusal reflect the consultation responses of Essex County Council (ECC) and Hertfordshire County Council (HCC) on surface access issues, although ultimately it is UDC that is responsible for the reasons as drafted. The three authorities presented a combined case on these two reasons for refusal.

727. A number of points are immediately apparent from the reasons for refusal:

i. Reason for refusal 6 does not allege that there will be congestion caused by the proposed development, but merely that, without adequate mitigation, there “could be congestion on the local highway network”. The reason for refusal accepts, therefore, that the impact of the proposed development on the local highways network, if any, can be adequately mitigated.
ii. The reference to Policy T1 in the Structure Plan [CD/59] in both reasons for refusal 6 and 7 is inappropriate as that policy relates to the County Council’s development of a sustainable transport strategy; Policy T1 is not a development control policy. Furthermore, Policy T1 is not a saved policy under Schedule 8 of the Planning and Compulsory Purchase Act 2004 [see Go-East letter at CD/569].
iii. In the light of the agreed highways mitigation, which will be referred to later, the development is in accordance with Policy GEN1 of the Local Plan [CD/57].
iv. Reason for refusal 7 relates to the “mechanisms and measures” for securing rail access improvements and thus concerns that they would be delivered in a “proportionate and timely manner”. UDC did not refuse planning permission because of any issue on the proposed improvements themselves, that is, the wider strategy of lengthening trains on the Stansted Express.

728. Thus it can be seen that the issues between BAA and UDC, ECC and HCC are in fact very narrow.

729. This part of BAA’s Closing Submissions is structured as follows:

i. Transport Assessment;

ii. Surface Access Statement of Common Ground;

iii. BAA’s case;

iv. UDC, ECC and HCC’s case;

v. SSE’s case;

vi. The ACC’s case;

vii. The HA; and

viii. Conclusions

Transport Assessment
730. At Volume 11 of its ES BAA provided a substantial Transport Assessment (TA) [CD/14] which considered in detail the transport impacts of the proposed development. The TA was developed in accordance with national planning guidance and other advice on ‘best practice’ provided by ECC and, more generally, the Institution of Highways and Transportation [CD/14 para 1.3.3]. The relevant authorities have made no criticism of the scope of the TA as being appropriate to consider the surface access impacts of the proposed development.

731. The TA also sets out the Transport Policy Framework for the proposed development which concludes in identifying a number of ‘key objectives’ for airport surface access [CD/14 Table 2.1]. Again, these were not controversial between BAA and the relevant authorities. Nor indeed was the methodology adopted in section 3 of the TA for the assessment of surface access impacts [BAA/21.1 para 2.2.1].

732. The TA also considered the following matters:

i. Existing Stansted travel demand;

ii. Surface access networks, services and their usage;

iii. Surfaces access modelling suites and inputs;

iv. Potential transport interventions;

v. Forecasts of resultant travel demand;

vi. Assessment of transport effects – public transport;

vii. Assessment of transport effects – the highway network; and

viii. Supporting the wider transport agenda.

733. It is not necessary in these Closing Submissions to rehearse those issues in detail and they can be read in the TA itself. Whilst the TA remains generally robust, it is worth noting that it was produced in April 2006 and thus modelled the future non-airport surface access demand using the housing and employment growth assumptions set out in the draft RSS [CD/74]. In December 2006, however, the Secretary of State published ‘Proposed’ Changes’ to the draft RSS [CD/76] following the Report of the Panel into the Examination in Public [CD/75]. This caused BAA to have to update the surface access forecasts in the TA.

734. On 28 March 2007 BAA wrote to the Planning Inspectorate [CD/500] to explain that following discussions with UDC, ECC, HCC and the HA, BAA was proposing to undertake sensitivity tests to its surface access forecasts to take account of:

i. The Secretary of State’s proposed changes to the draft RSS; and

ii. A sensitivity test requested by UDC to reflect the advice of their consultants on the likely surface origins and destinations of UK air passengers (the SH&E sensitivity).

735. The letter requested that a Regulation 19 request be made asking BAA for this further information as part of the ES. By letter dated 3 April 2007, the Planning Inspectorate informed BAA that the Secretary of State had so requested the further information as part of the ES.

736. The further information was provided later in April 2007 as an Addendum to the TA (the TAA) [CD/14.1]. The TAA also explained that the opportunity had been taken to use the latest versions of the surface access models [CD/14.1 para 1.5.2]. These model changes were explained in section 2 of CD/14.1. The use of the new models apparently came as a surprise to the highway authorities, although BAA had been discussing the updated models with them for some time in the context of the G2 project and had clearly notified the authorities of their intention to use the latest models for the TAA [CD/597 refers]. The correspondence on this matter is contained, chronologically, at CD/513, CD/597, CD/515, CD/512 and CD/514. The upshot of all this was agreement that the surface access issues at the inquiry would be dealt with as a discrete topic towards the end of the inquiry. On 30 May 2007 ECC and HCC set out a Joint Position Statement on surface access issues [ECC/1/E] which updated the Inspectors on certain correspondence with DfT Rail and set out their major concerns following the updating of the modelling suite. During June and July 2007 BAA had a number of meetings with ECC and HCC at which the relevant BAA consultants made presentations explaining the updated models [CD/326 p.44 para 53]. As part of that dialogue ECC and HCC asked for additional surface access information, including various 2-way flows and additional plots and tabulations.

737. On 13 July 2007 the DfT issued a letter [CD/326 App E] that acknowledged that there was an error in the TEMPRO 5.3 base year planning data for the City of London that had been used as an input to the TAA modelling.

738. On 31 July 2007 BAA published (a) a Response to ECC and HCC’s Joint Position Statement [CD/326] dealing with each of the points raised by the authorities, and (b) an update to the TAA (the TAAU) [CD/14.2]. CD/14.2 section 2 makes clear that the TAAU had used the DfT’s corrected TEMPRO 5.3 planning data and had taken the opportunity review and update certain other assumptions, including the date at which certain M11 improvements were to take place based on DfT advice [CD/14.2 para 2.4.2]. The TAAU also updated the rail forecasts to take account of recent WAML counts which were not available when the TA had been prepared.
739. On 7 August 2007 BAA wrote to the Inspector [CD/565] asking that he make a further Regulation 19 request relating to the information in the TAAU. The Inspector made that Regulation 19 request, through the programme officer, in an email dated 21 August 2007 [CD/565].

740. It can be seen, therefore, that whilst the TA remains generally robust, some of the forecast flows and rail passenger loadings have been updated in the TAAU, which reflects the latest models and the most up to date planning and network information. It is these TAAU forecasts which represent BAA’s best view of the surface access impacts of the proposed G1 development in 2014 and 2023.

Surface Access Statement of Common Ground

741. The original Surface Access SoCG [BAA/21] set out a wide measure on agreement on surface access issues, but this was effectively superseded once the TAA and TAAU had been produced. Following the publication of the TAAU the parties produced a second version of the Surface Access SoCG [BAA/21.1] and it is to this version that further reference will be directed.

742. The SoCG [BAA/21.1] sets out the wide measure of agreement that has been reached between BAA and ECC, HCC and the HA on surface access issues. These include:

i. Para 2.4.1 – the modelling suite “provides an appropriate basis for undertaking the Generation 1 Transport Assessment”;
ii. Para 2.5.1 – the transport measures proposed in the 35 mppa (enhanced) case are aligned with policy objectives and are, therefore, “appropriate measures to be introduced” if planning permission is granted;
iii. Para 2.6.1 – the TAAU provides the results of appropriate tests to investigate the effects of the Secretary of State’s proposed changes to the draft RSS;
iv. Para 2.6.2 – except in the case of the Little Hadham Bypass and rail forecasts, the forecasts in the TAAU form “an appropriate basis for evaluating the surface access impacts of the G1 planning application” and that ECC and HCC have agreed that “the ’35 mppa (enhanced) + 15%’ sensitivity forecasts can properly be used as the basis for assessing appropriate highway contributions”;
v. Para 2.7.1 – the Railways Division of the Department for Transport (DfT Rail) is the responsible body for determining if and when the strategy of combining train lengthening and related infrastructure enhancements shall be implemented;
vi. Para 2.7.3 – ECC and HCC agree that para 7.9 of the TA sets out an appropriate schedule of bus and coach services to deliver the bus and coach strategy;
vii. Para 2.7.5 – with the exception of the rail Grampian condition being pursued by ECC and HCC, the parties have agreed Heads of Terms for the proposed conditions and obligations associated with the rail strategy;
viii. Para 2.8.1 – BAA has agreed appropriate conditions with the HA; and
ix. Para 2.8.2 – save in relation to the Little Hadham Bypass, BAA has agreed Heads of Terms with ECC and HCC on proposed planning obligations relating to the highway network.
743. These areas of agreement should be seen as a powerful backdrop to those few areas of disagreement that still exist between BAA and ECC/HCC and, indeed, the rather wider areas of disagreement with SSE.

BAA’s case

744. This section of the Closing Submissions will focus on BAA’s surface access case; whilst the criticisms of ECC/HCC and SSE will be considered in the following sections.

745. BAA is confident that its surface access assessment is robust and forms an appropriate basis for assessing the likely significant impacts of the proposed G1 development on the local highway and rail networks. In relation to highway impacts, it is important to note that, despite the changes in traffic flows that resulted from the different planning data and model updates, there has been no change in the package of highway improvement works that the HA has required on its roads and nor has there been any change in the package of highway improvement works that ECC and HCC have sought and to which BAA has been willing to contribute. Similarly, in relation to rail, it needs to be noted that ECC and HCC have not argued that the higher passenger loadings considered in the TAAU require some different solution from the train lengthening strategy originally proposed. It needs to be borne firmly in mind, when reviewing the evidence, that the issues between BAA and ECC/HCC have related to the size of the highways contributions and the mechanisms for delivering rail improvements, but not the appropriateness of the strategy itself.

746. BAA’s surface access case is principally set out in the BAA/3 series of documents (the evidence of BAA’s surfaces access witness), together with CD/14, CD/14.2 and CD/326. It is not the function of these Closing Submissions to summarise that evidence. This section of BAA’s Closing Submissions on surface access will, therefore, focus on the following areas:

i. Transport policy;

ii. Mode shares;

iii. Highway impacts; 

iv. Rail impacts;

v. Bus and coach; and

vi. Conclusions.

Transport policy
747. As mentioned above, in developing the TA a detailed review was undertaken of relevant national, regional and local transport policy [CD/14 Chapter 2]. To the policy documents there identified, there should also now be added the new Rail White Paper [CD/433.1], which will be referred to later. In addition, on 1 March 2007, DfT released Circular 02/2007 entitled ‘Planning and the Strategic Road Network’ [CD/179]. This new guidance explains how the HA will participate in all stages of the planning process, including development control decisions, and it replaces Circular 04/2001. BAA’s surface access witness explained the recent changes in Circular 02/2007 at section 4.3 of his evidence [BAA/3/A.1]. 

748. Table 2.1 of the TA [CD/14] summarised the policy objectives for the Airport Surface Access Strategy and identified a common ‘thread’ which is woven into all levels of policy, being to better integrate transport and land-use planning, promote more sustainable transport choices and improve accessibility by public transport, walking and cycling and reduce the need to travel, especially by car [BAA/3/A.1 para 4.4.1]. That common thread was not challenged by UDC, ECC or HCC and represents an appropriate policy framework for the consideration of the G1 application.

Mode shares

749. When considering the mode shares at Stansted airport it is important to start with the fact that Stansted airport already has the highest air passenger public transport mode share of any major UK airport and the third highest in Europe. This is a considerable achievement for an airport in the countryside and speaks volumes about BAA’s commitment to enhancing public transport accessibility to Stansted. BAA has also achieved continued improvement in its employee public transport mode share and is rightly proud of its record in this area also. In working with bus and coach operators to develop improved public transport for Stansted, the airport has become a major transport interchange and BAA has been the catalyst for improved public transport throughout the region, thereby improving the more general use of public transport by the wider public.
750. The air passenger surface access mode shares at Stansted for 2000-2005 were set out at Table 4.1 of the TA [CD/14] and were updated for 2006 and 2007 (12 month to June 2007) at Table 7.1 of BAA/3/A.1. These figures show a steadily growing air passenger public transport mode share at the airport which in 2006 gave a combined car and taxi mode share of 59.8% and a public transport mode share of 40.2% (16.5% bus/coach and 23.7% rail). These public transport mode shares achieved with the airport operating with a total of 23.7 mppa [CD/209 Table 1].

751. The BAA air passenger mode share forecasts in the TAAU were prepared using Version 2 of the London Airports Surface Access Model. This model was updated to Version 2 as set out at paragraph 2.3.1 of CD/14.2 and the updated model has been approved as ‘fit for purpose’ by the DfT [CD/326 App B].

752. BAA’s air passenger mode share forecasts are set out at Table 3.1 of the TAAU [CD/14.2]. These show in the 25 mppa case in 2014 (TAAU) the car and taxi mode share will rise slightly to some 60.8% and the public transport mode share fall a little to some 39.2% (bus/coach 17.4% and rail 21.9%). By contrast in the 35 mppa (enhanced) case (TAAU) the car and taxi more share is forecast to fall to 58.3% and the public transport mode share rise to 41.7% (bus/coach 21.5% and rail 20.2%). From this the following conclusion can be drawn:

i. The public transport ‘enhancements’ in the 35 mppa (enhanced) case do bring about improvements in the public transport mode share when compared with both the 2006 actual figures and the 25 mppa case 2014 figures;
ii. As a consequence the car/taxi mode share falls in the 35 mppa (enhanced) case compared with the 2006 actual and 25 mppa cases; and
iii. Within that rising overall public transport mode share in the 35 mppa (enhanced) case the bus and coach mode share rises against the 2006 actual and 25 mppa case figures whilst the rail mode share falls somewhat. Thus within the public transport mode share there is a shift from rail to bus and coach.

753. Whilst increasing the airport’s passenger capacity will allow more surface access movements to and from the airport, what the above data do show, however, is that the airport surface access strategy is achieving a worthwhile modal shift towards public transport and away from car and taxi, even from a very high base level. That is in accordance with the overall objectives of transport policy identified in section 2 of the TA.

754. Again, in relation to employee mode shares Stansted has achieved considerable improvements in the public transport mode share in recent years with the overall car driver mode share falling from 94% in 1997, to 86.3% in 2002/3 and 78% in 2005 [CD/14 para 4.3.5]. 

755. BAA’s Stansted Employees Surface Access Model (SESAM) is used to forecast employee mode shares for travel to work. This model has not been updated since the TA, although some of the model inputs have been updated [CD/14.2 para 2.3.2]. 

756. In the 2014 25 mppa case BAA’s employee car mode share is forecast to be about 77.3% and public transport mode share about 21.7%, whilst in the 2014 35 mppa (enhanced) case the equivalent modes shares are 75.6% and 24.4% [CD/14.2 Table 3.4]. This again shows a worthwhile shift to public transport and again represents a significant achievement in meeting the objectives of transport policy identified in Chapter 2 of the TA.

Highways impacts

757. In relation to the highways impacts of the proposed G1 development BAA’s case can be considered under the following headings:

i. Surface access models;

ii. Model inputs;

iii. Forecasts; and

iv. Mitigation.

Surface Access models

758. In section 6 of the TA [CD/14] the surface access modelling suites and inputs are described in detail. Section 2 of the TAAU [CD/14.2] then describes the ‘updates’ to the models used in the updated model forecasts. In relation to this suite of models a number of points may be made:

i. All of the models have undergone rigorous validation which has been undertaken by BAA’s consultants (Halcrow, Faber Maunsell and SKM), audited by the HA’s consultants (Parsons Brinckerhoff and WS Atkins) and scrutinised by ECC’s consultants (originally WS Atkins and subsequently Mouchel Parkman). All of the models have been approved by the HA as ‘fit for purpose’. Validation reports were sent to the relevant highways authorities but are not before the inquiry as agreement has been reached on model validation by BAA, ECC/HCC and the HA, and SSE professed no expertise in the detail of the modelling [SSE/13.1/A para 5.1.12].
ii. The ‘updated’ models are refinements on the original models which were themselves approved as ‘fit for purpose’. Those refinements include, for example, using more up to date data from Government on issues such as fuel costs and greater spatial detail in the M1 corridor [CD/14.2 section 2.2]. The updated models are, therefore, improvements on the original models.
iii. The Regional Demand Model (RDM) and the Regional Highway Routing Model (RHRM) are now being used by the HA and have been incorporated in the renamed East of England Regional Model (EERM).

759. It is important to understand that the models validate well against the 2003 base year data, as was accepted by ECC’s surface access witness in cross-examination
. Any issue with ECC/HCC on ‘uncertainty’, therefore, does not relate to the models themselves, but simply to the model inputs.

Model inputs
760. There are a number of different types of model input data and the updated assumptions in the TAAU are set out in CD/14.2 section 2.4-2.8. Some of these are dealt with briefly below.

Network assumptions

761. The updated highway network assumptions used in the TAAU are described in CD/14.2 section 2.4 and the assumptions used are listed in CD/14.2 Appendix F. It is important to note that those assumptions are agreed with ECC, HCC and the HA [BAA/21.1 para 2.4.2]. 

Planning data

762. The household, population and employment ‘planning data’ used in the TAAU forecasts is set out at Table 4.1 of CD/326. This data includes the DfT’s TEMPRO 5.3 dataset and the Secretary of State’s proposed changes to the draft RSS. Neither UDC, ECC nor HCC challenged the ‘planning data’ used in the TAAU modelling suites (indeed, it was the authorities that asked BAA to model the Secretary of State’s proposed changes to the draft RSS).

Airport passenger data

763. Data on airport passengers, including origins/destinations and diurnal profiles, is derived from BAA’s forecasting witness [BAA/6/A] and is an input to the surface access modelling. Indeed, much of the surface access input data was set out in Volume 16 of the ES (Air Traffic data) [CD/19 – see in particular section 7 and 8 and Apps A1 and A2]. Save in relation to air passenger origins/destination, for which BAA undertook the SH&E sensitivity, UDC, ECC and HCC did not seek to challenge any of the airport passenger data and, indeed, the general SoCG recorded agreement that BAA’s forecasts were ‘reasonable’ [BAA/20 paragraph 6.1.3].

Other modelling inputs

764. The models clearly rely on other input data on matters such as fuel costs and coach fares, both supplied by DfT. The revised assumptions on these two issues are set out in the TAAU at CD/14.2 Appendix A and are agreed by ECC, HCC and the HA [BAA/21.1 para 2.4.2]. A further modelling input is the vehicle occupancy rate. This was not challenged by UDC but was questioned by SSE and will be considered later in these Closing Submissions. Apart from that issue, none of the other modelling inputs was questioned at the inquiry. 

Forecasts

765. BAA’s road traffic forecasts are set out in detail in section 5 of the TAAU [CD/14.2]. The traffic flows for links on the surrounding highway network are shown, for a number of different assessment scenarios, on Figures 5.1-5.10 for the years 2014 and 2023. Tables 5.1-5.10 also show detailed weaving lane requirements, TRANSYT and ARCADY results, again for 2014 and 2023.

766. It is important to note that, apart from its points on general modelling uncertainties and the flows at Little Hadham, UDC, ECC and HCC have not challenged, as being wrong or improbable, any of the road traffic flows or other analyses shown in section 5 of the TAAU for the 25 mppa case and/or the 35 mppa (enhanced) case. The authorities’ approach has simply been to rely on alleged general modelling uncertainties; a theme to which these Closing Submissions will return later.

767. The detailed forecast link flows in section 5 of CD/14.2 demonstrate a number of important points, including the following:

i. Figures 5.1 and 5.2 (row 2 in flow boxes) represent the flows with the updated (TAAU) airport related demands, but with the original (TA) non-airport related demands. This demonstrates that the updating of the LASAM and SESAM models did not cause a significant difference in the overall flows compared to the TA results (row 1 in flow boxes). It shows that there are some changes, particularly on the motorway, but otherwise they are small (typically 10 or less). Thus, and this is the important point, the changes in flows between the TA and the TAAU (rows 1 and 3 in flow boxes) mainly reflect changes in non-airport road traffic.
ii. It is entirely to be expected that the overall flows in the TAAU will, typically, be lower than those in the TA, as the non-airport traffic in the TA reflects the Secretary of State’s changes to the draft RSS, which show a better balance between population and employment in Essex and Herts (see CD/326 p.42 para 36 and ECC/1/H App E).
iii. Figures 5.3-5.10, which show traffic flows over the wider and more local highway network, for both the AM and PM peaks, in both 2014 and 2023, demonstrate a consistent pattern.

a. Typically airport flows are a small proportion of overall flows in the wider highway network.

b. The difference between the 25 mppa case and the 35 mppa (enhanced) case are relatively small reflecting, amongst other things, the enhanced public transport package and a flattening in the profile of airport employee reporting times. This issue will be returned to later.
c. This difference on the A120, in the vicinity of Little Hadham, is of a similar scale to differences on other roads.

d. As one would expect, on the more local roads leading directly to the airport the proportion of airport related flows rises.
e. Overall, the highway impacts of the proposed G1 development are relatively modest and this is confirmed by the limited number of highway improvements required by the HA and ECC/HCC.
iv. Even with the ‘35 mppa + 15%’ sensitivity test, no additional highway improvements are required by the HA and ECC/HCC; although they do seek a higher contribution towards the identified improvements on the basis of that sensitivity.

768. The ‘35 mppa + 15%’ sensitivity test is a very robust sensitivity test and this needs to be properly understood. The ’35 mppa + 15%’ sensitivity test is equivalent to an air passenger throughput of 40.25 mppa (35 x 1.15); in other words an additional 15.25 mppa on top of the 25 mppa case, rather than 10 mppa. In terms of terminating passengers the increase is from 22.5 mppa in the 25 mppa case [CD/19 Table 14] to 29.2 mppa in the 35 mppa case [CD/19 Table 14]; an increase of 6.7 mppa. If a comparison is made between the 22.5 mppa terminating passengers in the 25 mppa case and the 33.6 mppa in the ‘35 mppa + 15%’ case [CD/19 Table 14 – 29.2 x 1.15], the increase is 11.1 mppa. Thus the ‘35 mppa + 15%’ sensitivity represents an increase in the additional number of terminating passengers of over 60% (6.7 mppa v 11.1 mppa). As stated above, this is a very robust sensitivity test.

Mitigation

769. BAA’s highways mitigation package agreed with ECC, and proposed for HCC, has been based on BAA’s ‘35 mppa + 15%’ case forecast. Those forecasts are very robust, for the reasons set out above. It needs to be stressed, however, that BAA’s willingness to agree a package based on ‘35 mppa + 15%’ does not indicate and lack of confidence in its 35 mppa (enhanced) forecasts, but merely a desire to “make progress with ECC and HCC in negotiations on contributions to local road schemes”  and to “narrow the issues” [BAA/3/E para 6.3.6]. That needs to be seen in the context that the contributions proposed, even using the ‘35 mppa + 15%’ case flows, are in fact within the unspent £2M already available under the 2003 Agreement [CD/30 p33].

770. The highways mitigation agreed between BAA and the HA, ECC and HCC is contained within section 3 of the Surface Access SoCG [BAA/21.1] and it is not necessary to repeat the various parts of the package in these Closing Submissions. BAA’s surface access witness comments in detail on the individual elements of the proposed surface access mitigation package in his Supplementary Proof [BAA/3/E].

771. A few detailed points will be made however:

i. The overall value of BAA’s highways package for the growth of the airport to 35 mppa is within the unspent contribution of up to £2 million towards highway works which was already available to ECC and HCC under the 2003 obligation [CD/30].
ii. The contributions have been based on the ‘35 mppa + 15%’ sensitivity test and therefore cover a very robust analysis of the potential highways impacts of the 35 mppa airport.
iii. BAA’s contribution to the three identified ECC schemes (A120/B1383; A120/A1250 and A120 eastern approach to Junction 8 M11) are agreed, with a maximum contribution of £0.8M.
iv. The sums of up to £500,000 and £350,000 to ECC and HCC respectively for unspecified local road measures within 5 miles of the airport will be paid out to the extent authorised by the Highways Working Group of the Stansted Airport Transport Forum (SATF) as meeting the policy tests in Circular 05/2005 [CD/117].

772. In relation to highways mitigation, the only outstanding issue is the quantum of BAA’s contribution to the costs of the Little Hadham Bypass, and that will be dealt with later in these Closing Submissions; all other issues are agreed.

Rail impacts

773. In relation to the rail impacts of the proposed G1 development BAA’s case can be considered under the following headings:

i. The Planet model;

ii. Model inputs;

iii. Forecasts;

iv. Mitigation.

The PLANET model

774. The DfT’s PLANET South model version 3.2 has been formally approved for use in rail demand forecasting. BAA’s rail consultants (Mott MacDonald) made a presentation to ECC/HCC on the use of this model on 19 July 2007 [CD/326 p.44 para 53].

775. It is correct to say that the model is an ‘AM peak’ model, but BAA’s consultants have adapted it for use in the PM peak as explained in the TA [CD/14 para 6.2.8]. BAA is confident that PLANET is the best model available and that the approach adopted for forecasting demand in the PM peak period represents normal best practice. 

Model inputs

776. In December 2005 the change in the WAML timetable brought a number of important changes to the rail services to Stansted Airport which altered its character from a predominantly dedicated service with some intermediate stops at some times of the day, to a mixed but more frequent airport and commuter service [CD/14.2 para 4.6.1]. Further changes were introduced in the December 2006 timetable which introduced more intermediate stops.
777. The result of these changes to the timetable has been a rapid growth in the passenger loading on the Stansted Express. This can be seen in the results of the 2002 and 2006 Terminal Census, which are reported at CD/14.2 Table 4.8. This dramatic increase is not for the most part a reflection of increased airport passenger usage of the Stansted Express, but reflects predominantly a growth in non-airport regional demand.

778. In the TAAU BAA undertook a rail sensitivity test using the 2006 Terminal Census for both the Cambridge and Stansted Express services and forecast growth between 2006 and 2014 [CD/14.2 para 4.6.4]. These census counts are broadly consistent with ECC/HCC’s 2007 counts [ECC/1/I], as was explained by BAA’s surface access witness
, and are therefore considered robust for the modelling.

779. It is noteworthy that ECC/HCC did not directly challenge the LASAM forecast of airport related passengers in the 35 mppa case rail forecasts, although once again they did point to the ‘35 mppa + 15%’ sensitivity testing. 

Forecasts

780. The results of the rail sensitivity test for the 25 mppa case, the 35 mppa case and the ‘35 mppa + 15%’ case, for both the AM and PM peaks is shown graphically in CD/14.2 Figures 4.1-4.6. Those forecasts assume no train lengthening. The Figures show the following points:

i. The forecasts show demand in excess of seating capacity on four trains in the AM peak period and three trains in the PM peak period in the 25 and 35 mppa cases compared with the nominal 8-car seating capacity of 460 seats [CD/14.2 para 4.7.5].
ii. The difference between the demand in the 25 mppa case and the 35 mppa case is not great.
iii. The demand increases slightly in the ‘35 mppa + 15%’ test, but is again not very different from in the 25 mppa case.
iv. The passengers on the crowded trains in the AM peak period are overwhelmingly non-airport related, with airport related passenger numbers peaking after the peak hour and at a time when the trains are not crowded.

781. This crowding, on some trains, is shown against the DfT’s PIXC standards [CD/443] at CD/14.2 Table 4.10. In the circumstances shown in the rail sensitivity test forecasts, BAA has accepted that it would be ‘desirable’ to bring forward improved rail capacity [BAA/3/E para 7.3.5], but does not accept that it is ‘necessary’ to impose a Grampian condition to achieve that result.

782. It is agreed between BAA and ECC/HCC that DfT Rail is the responsible body to determine if, and when, the strategy of combining train lengthening and related infrastructure enhancements shall be implemented [BAA/21.1 para 2.7.1]. BAA submits that as the responsible body, DfT will cause the appropriate rail enhancements to be brought forward when it considers necessary. The mechanism by which the Secretary of State will cause the rail enhancements to be brought forward will be considered later in these Closing Submissions, including in relation to UDC’s case. 

783. In the context of rail crowding, BAA has sought to understand the effects of such crowding on highways movements to the airport. This point reflects the concern expressed in the second part of Reason for Refusal 7 that, in the absence of rail enhancements,  “there could be increased reliance on the use of the private car to the detriment of national and local transport policies of sustainable development”. The results of this modelling are set out at section 4.3 of CD/14.2 and further explanation of the modelling is given in BAA/1/J.

784. Table 4.4 of CD/14.2 shows that increasing levels of ‘unrestrained’ crowding on the Stansted Express would cause a modal shift away from rail in the PM peak period. The forecasts show, for example, that the modal share of air passengers on the Stansted Express would fall from some 30.3% in a ‘no crowding’ scenario to some 23.1% in a 160% ‘unrestrained’ crowding scenario; that is a fall of 7.2 percentage points or about 24%. That is entirely plausible in circumstances where air passengers may have limited alternative means of getting to or from the airport and may be less aware of potential peak hour crowding before boarding [BAA/3/J]. The shift away from rail in the annual mode shares is less pronounced than in the peak period reflecting the absence of crowding outside the peak periods [CD/14.2 Table 4.5].

785. It can be seen that an effect of the peak period modal shift away from rail is a growth in ‘other public transport’ (bus and coach) which rises from 24.3% (no crowding) to 28.8% (160% ‘unrestrained’ crowding); an increase of 4.5 percentage points or 18%. BAA foresees no difficulty in the coach services between Stansted and London being able to accommodate such growth for the small number of trains for which this crowding-off could apply.

786. The modal shift away from rail in the 160% ‘unrestrained’ crowding scenario also results in some increase in the car and taxi mode share from 45.4% to 48.1%; an increase of 2.7 percentage points or about 6%. BAA then modelled the effects of this modal shift to car and taxi on the local highway network and the results are presented in CD/14.2 Table 4.6. This table shows that the 160% ‘unrestrained’ crowding scenario would lead to an average of 6 more car trips per train during the peak period; that is 72 vehicles during the 3-hour peak period. This would be well within the results of the ‘35 mppa + 15%’ case tested and would not have a material impact on the highway network [BAA/3/E para 7.3.6].

787. Thus, even if the anticipated rail enhancements did not come forward within the timescale anticipated, that would not have a material impact on the local highway network; particularly as the contributions towards local highway improvements have been calculated on the basis of the ‘35 mppa + 15%’ flows.

Mitigation

788. BAA’s surface access witness comments in detail on the individual elements of the proposed surface access mitigation package in his Supplementary Proof [BAA/3/E]. In short, BAA accepts that rail capacity enhancements are ‘desirable’ and that this is likely to be required at or before 2014 [BAA/3/E para 7.3.5]; what it has not agreed with ECC/HCC is the need for a Grampian condition restricting the growth of the airport until those enhancements have been provided [BAA/21.1 paragraphs 2.7.2 and 2.7.5]. 

789. BAA’s rail forecasting has demonstrated that train lengthening to 12-car trains on the Stansted Express would be more than sufficient to accommodate the growth of air passenger numbers and regional growth on the Stansted Express at about 2014, when the airport would reach 35 mppa; and that has not been challenged in evidence by ECC/HCC. That rail capacity enhancement, however, is a matter for DfT Rail and the rail industry to bring forward, as has been agreed with DfT Rail. BAA is not the Train Operating Company at Stansted and it has no power or responsibility to bring forward such rail enhancements as DfT Rail may require under the High Level Output Specification (HLOS)[CD/433.1 Appendix].

790. BAA’s rail mitigation is to facilitate DfT’s required capacity enhancements through the following measures:

i. BAA will monitor rail patronage on airport related rail services from 2008 and make the results of that monitoring available to the Rail Working Group of the Stansted Airport Transport Forum (SATF) [BAA/21.1 para 3.2.2 (11)]. This is intended to provide information to enable the timely introduction of rail capacity enhancements;
ii. BAA will also enter into an agreement, when required to do so by DfT Rail, that it will provide the necessary land required for works within the airport and make available funds for bringing forward the works within the Airport to provide the rail capacity for the G1 development [BAA/21.1 para 3.2.2 (12)]. This reflects BAA’s funding arrangement with DfT Rail [CD/574]; and
iii. Safeguard the land required for the rail infrastructure [BAA/21.1 para 3.1.2 and plan marked ‘Zone 1 Platform Construction and Extensions’]. This safeguarding area reflects the design work BAA has undertaken up to Guide to Railway Investment Projects (GRIP) level 3 [CD/14.2 para 4.8.2].

791. BAA considers this package of measures to be reasonable and proportionate to the impact of the G1 development on rail demand on the Stansted Express. 

792. Beyond BAA’s mitigation package, the steps needed to bring forward rail enhancements are matters for DfT Rail and the rail industry. Like any other developer in the Cambridge-Stansted-London growth area, BAA submits that it is entitled to rely on clear Government policy on capacity enhancements as expressed in the Rail White Paper [CD/433.1] and, indeed, on the High Level output Specification (HLOS) which translates that policy into an ‘output specification’ for the rail industry. The Rail White Paper and the HLOS clearly place a high priority on capacity increases and, indeed, specifically identify the Cambridge and Stansted services for improvement [CD/433.1 Fig 5.4]. This issue will be considered in more detail in relation to UDC’s case.

Bus and coach

793. Bus and coach services provide an efficient and cost effective form of public transport to and from the airport, and form an important part of the airport’s Surface Access Strategy. Services can be introduced relatively quickly and grown by providing realistic funding and strong marketing [CD/14 para 5.6.1]. Route flexibility also means that they can penetrate areas where rail cannot and, for this reason, they are seen as the means by which much of the potential airport-related rail demand in East Anglia and the Midlands will be satisfied.
794. BAA has been very successful in this area and the bus and coach mode share to the airport has grown from 6.9% in 2000 to 16.5% in 2006 (and 18.4% for the 12 months to end June 2007) [BAA/3/A1 Table 7.1]. BAA’s bus and coach surface access strategy is summarised in ‘A Surface Access Strategy for Stansted’ (2005) [CD/123 pages 18-23]. The current bus and coach services to the airport are illustrated in CD/14 Figure 5.4, and a chronology of coach service enhancements from September 2001 to March 2006 is provided in CD/14 Table 5.6. Since that date there have been further enhancements to the airport’s coach network including the new easy bus service and an increase in capacity on the Network Express routes to London [CD/440].

795. The existing bus and coach station at Stansted has some 40 bus stops and each can serve between 7 and 10 services an hour [CD/14 para 9.9.1]. Even with the new services proposed, it is clear that the bus and coach station at the airport has adequate capacity to deal with all likely demands up to and well beyond 35 mppa.

796. BAA has also proposed, in its s.106 obligation, a substantial £2M contribution towards bus and coach enhancements on top of the Public Transport Levy, which itself amounts to over £600,000 a year.

797. Bus and coach services are an increasingly popular form of public transport to and from the airport and BAA confidently expects this to continue.
Conclusions

798. BAA submits that it has carried out robust surface access modelling of the airport in 2014 and 2023. BAA’s surface access modelling within the TA and the TAAU needs to be seen in the context that an Environmental Impact Assessment is to describe the “likely significant effects of the development” [CD/309 EIA Regs 1999 Sch 4 para 4]. An ES does not have to reflect a ‘worst case’ analysis, but an analysis of effects that are both ‘significant’ and ‘likely’. BAA is satisfied that its surface access forecasts do represent the ‘likely significant effects’ of the proposed development and are, therefore, an appropriate basis on which to undertake the assessment of surface access impacts.

799. The G1 mitigation strategy is largely agreed between BAA and the HA, UDC, ECC and HCC, save in relation to (a) the financial contribution to HCC for the Little Hadham Bypass and (b) the mechanism for delivering the agreed rail capacity enhancements. This reinforces BAA’s view that the surface access impacts of the G1 development are modest and the issues in relation to Reasons for refusal 6 and 7 are very narrow.

UDC, ECC and HCC’s case

Introduction

800. It is important to recognise at the outset of any consideration of ECC and HCC’s cases that those authorities do not produce any independent surface access forecasts to place against those of BAA. When it comes to modelling, therefore, the authorities confine themselves to criticising from the sidelines and present no positive case of their own. 

801. The authorities’ case on Reasons for refusal 6 and 7 are considered under the following headings:

i. The positions of ECC and HCC generally;

ii. Agreed mitigation;

iii. Modelling uncertainty;

iv. Little Hadham Bypass;

v. Rail mechanisms;
vi. Bus/coach; and

vii. Conclusions.
The position of ECC and HCC generally

802. It is important to note the position of the two highway authorities generally before turning to their positions on the particular issues in dispute.

803. In its consultation response to UDC, the highway authority for the county surrounding Stansted Airport, ECC, makes it clear that it accepts the principle of the increased use of the existing runway, subject to appropriate mitigation being secured [CD/274 letter of 4.10.06 point 1]. In that regard, it is also worth noting that BAA has agreed all highways mitigation measures required by ECC. It is also interesting to note, from the ECC Officer’s Report, that the advice from SH&E was that a transfer percentage of 17% was “reasonable” [CD/274 para 4.6] and that a 35 mppa condition was sought in order to ensure that surface access ‘uncertainty’ was “managed” [CD/274 para 6.10]. ECC also acknowledged that Stansted has been “particularly successful” in recent years in increasing the use of bus and coach travel to the airport and in already achieving the long term public transport mode share for the airport [CD/274 para 6.30]. 

804. HCC also made it clear in its consultation response that it was objecting “unless” stringent planning conditions and obligations were imposed on the proposed development [CD/276 letter of 22.9.06]; so, again, there was no ‘in principle’ objection.
805. At no point in their consultation responses, or at any other time before the 29 November 2006 decision was taken by UDC, did either of the authorities inform BAA of what highway improvements and/or contributions they were seeking by way of mitigation. 

Agreed mitigation

806. It was not until the submission of ECC/HCC’s proofs of evidence [ECC/1/A and HCC/1/A] in late April 2007 that the County Councils first informed BAA of the surface access mitigation measures they would wish to see. Following the production of that evidence BAA has been able to discuss surface access mitigation with the county highways authorities and it is significant that all improvements have now been agreed, as have the appropriate financial contributions from BAA, with the exception of the Little Hadham Bypass [BAA/21.1 section 3]. What is also significant is that, with the exception of HCC’s position on the Little Hadham Bypass, the financial contributions sought by ECC and HCC are all within the £2 million fund available to the authorities under the 2003 obligation [CD/30]. In other words, absolutely no highway engineering or financial benefit has been derived from ECC and HCC’s case on those issues.
807. In such circumstances the failure of the highways authorities to engage meaningfully in discussion on highways mitigation before the delivery of their evidence was clearly unreasonable and UDC should never have refused planning permission on the basis of Reason for refusal 6 (highways).

Modelling uncertainty

808. The starting point on modelling uncertainty is this – whatever ECC and HCC’s views on modelling uncertainty, they were not such as to cause those authorities to suggest that planning permissions should be refused. BAA has agreed all highways mitigation measures with ECC/HCC, subject to the size of the financial contribution to the Little Hadham Bypass and that turns on an issue of principle, not modelling, as both parties use the ‘35 mppa + 15%’ forecasts to support their positions.

809. That should be an end of the debate, but it is necessary to make a few comments on modelling uncertainty to make clear that BAA does not accept the position of the authorities. Before doing so, however, it is just worth emphasising that BAA has gone to great lengths at a number of modelling meetings, and in CD/326, to ‘close out’ modelling queries raised by ECC and HCC. Mr Forshew explained the position thus
: “It is right and proper that [the authorities] try and understand the data that’s put before them quite clearly. Whether they wished to understand the answers that we were putting in front of them in terms of the impact of the airport or whether they were wanting to discredit the models I sometimes have doubts. We spent many months in many debates, with us presenting and trying to respond to their questions, and at each of these meetings I went back and tried to establish what had been agreed and what had not been agreed and it was very difficult to get any agreement to close out issues.” Certainly the county highways authorities have used modelling uncertainty as a reason for demanding enhanced financial contributions to highway improvements based on the ‘35 mppa + 15%’ modelling tests. Furthermore, as ECC’s surface access witness candidly put it “Substantial further justification of the model forecasting work will be required for the G2 application before submission.” [ECC/1/G para 3.13]. Thus there must remain a lingering suspicion that the failure to ‘close out’ modelling uncertainty issues with the county highways authorities on G1 has at least been influenced by a desire not to prejudice their positions on G2.

810. In relation to general allegations of surface access modelling uncertainty, BAA makes the following points:

i. BAA accepts, of course, that surface access modelling can have some uncertainty, but as BAA’s surface access witness made clear, that uncertainty can happen in both directions
. The important point here is that the models validate well against the 2003 actual count data and all have been approved as ‘fit for purpose’. Furthermore, ECC and HCC have not justified any criticisms of the planning or other input data and, indeed, much of that data is agreed [BAA/21.1 para 2.4.2].
ii. In this regard it is necessary to make the point, once again, that an ES is required to describe “the likely significant effects” of the proposed development; not improbable worst case scenarios.
iii. BAA has answered all the modelling uncertainties raised in the ECC/HCC Joint Position Statement [ECC/1/E] in its Response report [CD/326].
iv. The additional ECC ‘uncertainty’ points raised in the Supplementary Proof Appendices of its surface access witness [ECC/1/H Apps A, B and D] are not accepted by BAA to be significant modelling uncertainties, indeed:

a. Some are simply incorrect – for example, Appendices A and B refer to model validation against 2004 data, whereas BAA has made clear that the models were validated against 2003 data; and
b. Others, such as those in Appendix D, are simply inherent in any modelling work and in that regards, BAA has adopted best practice and carried out appropriate sensitivity tests.
v. Late in the day, ECC/HCC appeared to rely on the transfer percentage in the 35 mppa case as a source of modelling uncertainty [see, for example, ECC/1/H App G]. As has been mentioned earlier, SH&E’s advice is clear that BAA’s forecasts are reasonable and that includes the 17% transfer percentage in the 35 mppa case [CD/135 para 1.4 and CD/274 para 4.6]. The authorities did not challenge BAA’s forecasting witness on this issue and produced no forecasting evidence themselves to substantiate any other figure. It is also clear from cross-examination of ECC’s surface access witness that, despite preying this issue in aid as a modelling uncertainty, he had little or no understanding of the issue or its implications
. Indeed, his constant refrain of “this is only a snapshot in time”
 did little to reinforce the view that he actually understood the issue. It does, however, rather support the view that the authorities were simply looking for reasons to doubt the model results.

811. In addition, HCC’s surface access witness raised a number of specific modelling uncertainty points which BAA took up in cross-examination. Those points were wholly without merit for the following reasons: 

i. HCC/1/D para 2.1 – this point alleged that the fact that the overall road traffic flows were generally lower in the TAAU than in the TA showed that the model was not performing well as the TAAU included the Secretary of State’s proposed changes to the draft RSS. This point is completely wrong and BAA had explained this to HCC months earlier. CD/326 (July 2007) records the position that the current balance between workers and jobs in the latest planning data provide a “better balance” and that the results are not, therefore, counter-intuitive [CD/326 p.42 para 36]. This point is also apparent from ECC’s evidence [ECC/1/H App E] and was put to both ECC and HCC’s witnesses in cross-examination
.
ii. HCC/1/D para 2.4 et seq – this point relates to the modelled flows along the A120 through Little Hadham which showed lower flows in 2014 than had been observed recently. It is clear, however, that this has nothing to do with modelling uncertainty, but relates to the assumptions put into the model about the signal settings of the traffic signal system at Little Hadham. BAA had assumed that the new MOVA signals would be set up with a standard cycle time, whereas in fact they were set up with a cycle time which gave greater priority, and therefore capacity, to east-west movements (as the expense of north-south movements)
. Indeed, the signal cycle settings were then altered again this year [CD/442]. When it became aware of the issue BAA reran the models to reflect the changed signal settings and the results are explained in BAA/3/F. The important point, however, is that the original results had nothing to do with modelling uncertainty and the issue could have been addressed before if HCC had properly explained the point. This conclusion is not changed by HCC’s note on this issue, HCC/1/G, which was comprehensively rebutted in BAA/3/Q (revised).
iii. HCC/1/D para 2.12 et seq – this point relates to the numbers of additional airport employees travelling from Bishop’s Stortford by car in the AM peak hour. The allegation is, in effect, that because this number is small the model must be giving unreliable, or uncertain, results. Again, this is completely wrong. In fact a combination of a flatter profile of employee arrival times with a 35 mppa airport and the improved public transport measures in the 35 mppa (enhanced) case does mean that there would be few additional AM peak hour movements by Bishop’s Stortford airport employees. This was explained in BAA/3/H. This low level of growth is also consistent with recent experience, which has shown falling AM peak airport employee car trips despite a growing workforce [BAA/3/N].
iv. HCC/1/D para 3.15 – this point relates to an allegation that the model has lost some 491 movements into Bishop’s Stortford when examining the effects of introducing a Little Hadham Bypass. Again, this was a bad point. The model reflects a very large number of assignment decisions by individual drivers. Greater congestion or delays on a particular route may cause drivers to divert onto an alternative route; as happens in real life. At BAA/3/G BAA produced an analysis of the detailed turning movements for the relevant links and junctions which demonstrates that movements are not ‘lost’ but are simply reassigned to/from other routes. HCC then followed this up by asking another detailed point about the routes taken by an additional 171 modelled vehicles travelling into Bishop’s Stortford shown in the BAA/3/G analysis. This was explained in BAA/3/L, as was a further point about reassignments in and around Ware. Again, these were points which could have been clarified before if they had been raised at the appropriate time and simply reinforce, therefore, the suspicion that ECC and HCC were more interested in raising modelling uncertainty than in actually resolving it.

812. Thus in each of these four cases of supposed modelling ‘uncertainty’, it can be seen that the uncertainty relates to ECC/HCC’s understanding, rather than to the models themselves. Each of these points could have been raised and dealt with months before, had there been any real desire on the part of ECC/HCC to resolve issues, rather than rely on uncertainty as a negotiating position in discussions with BAA on the financial contributions to agreed highway improvements.

Little Hadham Bypass

Introduction

813. This is one of the two outstanding issues between BAA and the county highways authorities. This part of these Closing Submissions is structured as follows:

i. The 2003 planning permission;

ii. HCC’s proposed Little Hadham Bypass;

iii. Policy guidance;

iv. BAA’s approach to the calculation of a contribution to the Little Hadham Bypass;

v. HCC’s approach to the calculation of a contribution to the Little Hadham Bypass; and

vi. Conclusions.

The 2003 planning permission

814. The issue of increased traffic flows through Little Hadham was expressly dealt with in the ES for the 2003 planning permission. CD/29 paragraphs 4.29/30 deal specifically with Little Hadham and paragraph 4.30 states in terms that optimisation of the existing traffic lights should ensure that delays and queues will be no worse than those experienced today (what BAA’s surface access witness referred to as ‘nil detriment’
) and that, although not required by the additional airport traffic, Microprocessor Optimised Vehicle Actuation (MOVA) control may improve operation of the junction still further.

815. The 2002 UDC officer’s report records that there is scope to ensure that delays are no worse with the proposed development to 25 mppa by installing ‘intelligent signal control’ to balance flows better, and that BAA was prepared to fund this [CD/27 para 110].

816. The 2003 s.106 Agreement did indeed contain an obligation that BAA enter into an agreement to carry out works to improve the signal controls on the A120 at Little Hadham [CD/30 Sch 5 para8 (p.34)] and it is agreed between the parties that BAA discharged that obligation by a payment to HCC of £50,000 for the works [BAA/3/E para 6.6.6].

817. Thus it is important to note that, in relation to traffic flows at Little Hadham, BAA has mitigated for the effects of the growth of the airport up to 25 mppa. HCC may refer to this as a “sticking plaster”
 but that is wholly unjustified. BAA mitigated so that the development of the airport to 25 mppa created ‘nil detriment’ on delays and queuing at Little Hadham; that was what UDC/HCC wanted and it is what BAA did.

HCC’s proposed Little Hadham Bypass

818. HCC has been looking at bypass schemes to the north and south of Little Hadham since 1978 [HCC/1/C App 3 opening text] and indeed the latest scheme is an updating of those older schemes. HCC has now selected a ‘preferred’ option, following consultation, and is proceeding to authorise the necessary statutory processes to take that option forward [CD/439 para3.1/2].

819. It is quite clear from a number of sources that the need for the Little Hadham Bypass relates to existing flows on the A120 and has nothing to do with BAA’s G1 proposals:

i. CD/276, the HCC consultation response on G1, states clearly that the Little Hadham Bypass is related to “existing problems” at Little Hadham, and that HCC surveys suggest that “relatively little” airport related traffic uses the A120 at Little Hadham [CD/276 paragraphs 8.8 and 8.6 respectively].
ii. There is no suggestion in HCC’s consultation document on the Little Hadham Bypass that its need is in any way connected to G1 [HCC/1/C App 3].
iii. The officers’ report on the proposed Little Hadham Bypass does not suggest that it is required because of G1; indeed it makes it clear that the underlying traffic forecasts on which the justification for the bypass are based assume that Stansted only reaches 35 mppa in 2026 [CD/439 para 10.2].  It is also worth noting that those forecasts are also based on the East of England Regional models used by BAA and which HCC criticises as ‘uncertain’ [CD/439 para 10.1]. 
iv. HCC’s surface access witness conceded in cross-examination that if G1 were refused HCC would still want the Little Hadham Bypass
.
820. What can also be taken from CD/439 is that HCC anticipate that the Little Hadham Bypass will receive DfT funding because of its very high Benefit Cost Ratio (BCR) of 7.3 [CD/439 paragraphs 11.1/2]. Nevertheless, HCC is continuing to pursue other “funding opportunities” [CD/439 para 16.2]; which is clearly how it regards G1.

821. It is nowhere suggested by HCC that the Little Hadham Bypass is being ‘adapted’ for airport traffic or ‘advanced’ in time to meet G1 flows and so BAA submits it can be fairly concluded that the promotion of the Little Hadham Bypass is entirely unrelated to the proposed G1 development.

Policy guidance

822. The guidance on planning obligations is set out in Circular 05/2005 [CD/117] and will be very familiar to highway authorities, such as HCC. Paragraph B5 in Annex B sets out the familiar tests for a planning obligation including that it must be “(ii) necessary to make the proposed development acceptable in planning terms”, “(iv) fairly and reasonably related in scale and kind to the proposed development” and “(v) reasonable in all other respects”. Paragraph B6 goes on to make clear the fundamental principle that “planning permission may not be bought or sold”.

823. Paragraph B9 is particularly relevant to HCC’s demands in relation to a contribution towards the Little Hadham Bypass and states, inter alia, that “The effect of the infrastructure investment may be to confer some wider benefit on the community but payments should be directly related in scale to the impact which the proposed development will make.” (emphasis added). In this case the impact of the growth of the airport to 25 mppa has been mitigated and so the ‘payment’ towards the Little Hadham Bypass must be related to the growth of the airport from 25 mppa to 35 mppa (i.e. the G1 development).

BAA’s approach to the calculation of a contribution to the Little Hadham Bypass

824. BAA’s approach to the calculation of a contribution towards the costs on a Little Hadham Bypass has sought to reflect its understanding of the requirements of Circular 05/2005, as set out above.

825. BAA’s surface access witness explained his calculation of the proposed contribution of £250,000 at section 6.6 of BAA/3/E. BAA starts from the position that it is advised by HCC that the estimated costs of the ‘preferred’ Little Hadham Bypass option is £20M [HCC/1/A para 4.12].

826. BAA’s surface access witness has then looked at the modelled airport related flows assuming a bypass at Little Hadham in the 25 mppa case, reflecting the position if there was no G1 development, and then compared that with the flows assuming a bypass if G1 were to be approved, using the ‘35 mppa + 15%’ flows to allow for alleged ‘uncertainties’. This exercise is set out at BAA/3/E Annex A (Tables A.3 and A.4 for the AM and PM peak hours) and shows that there would be an additional 27/25 airport related trips in the AM/PM peak hour flows along the bypass in the ‘35 mppa + 15%’ case, compared to the 25 mppa case. 

827. BAA’s approach then compares these increases with the total flows along the bypass in the ‘35 mppa + 15%’ case and calculates the percentage increase as 1.2% and 1.3% in the AM and PM peak hours. This gives an average increase of 1.25%, which is what BAA has used as representing “the impact which the proposed development will make” on the Little Hadham Bypass in accordance with Circular 05/2005.

828. It is this percentage of 1.25% which, when applied to the estimated cost of the Little Hadham Bypass at £20M, gives rise to the proposed contribution of £250,000. BAA submits that this is a reasonable and proportionate contribution towards a highway scheme which is not being proposed, adapted or advanced for the G1 development and in respect of which G1 has only a very small impact.

HCC’s approach to the calculation of a contribution to the Little Hadham Bypass

829. HCC seeks a £2M contribution from BAA towards the Little Hadham Bypass, being 10% of the estimated £20M cost.

830. HCC’s approach to the calculation of a contribution towards the Little Hadham Bypass is in direct conflict with the policy advice in paragraph B9 of Circular 05/2005. The essential problem with HCC’s approach is that the 10% contribution relates not only to the impact of additional trips on the Little Hadham Bypass as a result of G1, but also to all those trips to a 25 mppa airport which would simply reassign onto the A120 if the constraint at the Little Hadham traffic signals were to be by-passed.

831. First it is necessary to understand how HCC has got to 10%. The 10% derives from Table D7 (updated) in HCC/1/D. The 10% (actually 9.9% rounded) appears in column 13 of the table. It is derived in part from the growth in airport trips in the ‘35 mppa + 15%’ case (with the bypass) compared with the 25 mppa case (without the bypass). It can be seen immediately, therefore, that this increase includes two components being (i) the introduction of the G1 flows in the ‘35 mppa + 15%’ case, but also (ii) the change from a without bypass flow (on the original A120 alignment) to a with bypass flow (on the new A120 bypass). That latter element will, of course, include existing airport traffic that simply reassigns onto the A120, and off other routes, because the traffic signals at Little Hadham are bypassed. This is an important point. With the opening of the Little Hadham Bypass, and assuming no G1 development, existing airport and non-airport traffic can be expected to reassign onto this route, thereby relieving other routes (for example the B1004). That is a perfectly natural reaction of drivers which the model has properly reflected. In the 2014 no-G1 world (i.e. the 25 mppa case) there would be no question of HCC demanding from existing employers in the area (whether BAA or otherwise) a contribution towards the construction costs of the bypass just because their customers or employees chose to use the new road. On that basis, if G1 is granted planning permission, there should similarly be no question of HCC demanding from BAA a contribution reflecting benefits to non-G1 traffic.
832. HCC’s approach then proceeds in Table D7 (updated) with the 97 vehicle airport related growth in traffic in column 9 being compared to the 979 vehicle growth in total flows calculated on the same basis in column 10; giving the 9.9% upon which HCC relies [HCC/1/D Table D7 (updated)]. 

833. It can be seen, therefore, that rather than reflecting “the impact which the proposed development will make” as required by Circular 05/2005, the HCC calculation seeks to charge BAA for much of the associated benefit to the ‘wider community’ (i.e. existing airport related traffic in the 25 mppa case). It is worth emphasising that this approach is not the same as BAA has adopted in its negotiations with ECC on contributions toward highways improvements, for the reasons explained by BAA’s surface access witness in re-examination
.

834. HCC’s surface access witness accepted that, on the basis that BAA had correctly calculated the £250,000 as relating to the impact of the G1 development on the Little Hadham Bypass, then the £1.75M balance of HCC’s £2M contribution represented the benefit to the ‘wider community’
. Such an approach is impermissible in the light of Circular 05/2005, as HCC must have been aware. HCC’s conduct in this regard is, therefore, wholly unreasonable.

835. It is also worth making the point that whilst HCC has been keen to look at the ‘35 mppa + 15%’ sensitivity test results to reflect upwards uncertainty, it has not applied any such upwards adjustment when looking at the flows in the 25 mppa case, which were derived from the same models and inputs. Whilst it is right to record that BAA has adopted the same approach, it is also important to understand that if ‘uncertainty’ had been applied equally to the modelling results in both the 25 and 35 mppa cases, the difference in flows between the two would have been smaller. In that context it can also be noted that in basing all calculations of contributions on the ‘35 mppa + 15%’ flows, BAA will have mitigated for an overall airport throughput of 40.25 mppa (35 x 1.15); a point that the highways authorities will no doubt wish to bear in mind in relation to G2.

Conclusions

836. BAA submits that its proposed contribution towards the estimated costs of the Little Hadham Bypass is fair and reasonable and properly reflects the advice in Circular 05/2005 [CD/117]. Furthermore, it should have been possible to agree an appropriate contribution with HCC had that authority (a) been prepared to meet BAA to discuss mitigation before the 29 November 2006 decision by UDC, and (b) had HCC not acted unreasonably and in breach of clear Government advice in demanding a Little Hadham Bypass contribution reflecting benefit to the ‘wider community’.

Rail mechanisms

Introduction
837. This issue relates directly to UDC’s Reason for refusal 7, that is, that the “mechanisms and measures” proposed for rail improvements should enable the local planning authority to have “reasonable certainty” that they will take place in a “proportionate and timely manner” and not place increased burdens on the highway network, contrary to national and local policy.

838. In relation to this reason for refusal UDC now seeks a Grampian condition in the form set out in ECC/1/G paragraph 5.11. That condition seeks to restrict the throughput at Stansted to 25 mppa until (a) it has been “demonstrated” to UDC that “the DfT peak hour loading specification of one seat per passenger has been achieved on STEX services”, and (b) a rail monitoring and delivery plan has been submitted to and approved by UDC “demonstrating how investment has been programmed to ensure that” the DfT Rail peak hour loading will continue to be met as the airport grows to 35 mppa. In requiring that BAA ‘demonstrate’ these matters before passenger throughput be allowed to exceed 25 mppa, the condition has clearly been drafted so as to ensure that BAA could not comply with it and to thereby frustrate Government policy that full use should be made of the existing runway at Stansted Airport. It is BAA’s case that this condition is (a) unnecessary, and (b) unreasonable.

839. This section of these Closing Submissions will be structured as follows:

i. Rail capacity enhancements;

ii. Mechanisms for delivering rail capacity enhancements;

iii. The impacts of rail capacity enhancements not coming forward within the anticipated timescale;

iv. Mitigation; and

v. Conclusions

Rail capacity enhancements

840. There is no issue between BAA and UDC, ECC and HCC that lengthening the Stansted Express to 12-car trains would provide sufficient capacity to accommodate the forecast growth of the airport, and indeed regional, passengers at 2014. The authorities case relates to ‘mechanisms’ to ensure that that lengthening takes place.

841. Rail capacity improvements on the WAML are specifically considered in the Rail Utilisation Strategy (RUS) for Greater Anglia, produced by Network Rail [CD/312]. This is a ‘Draft for Consultation’ but represents considerable work by Network Rail, in collaboration with rail industry partners and wider stakeholders, to identify “options to improve performance and grow the capacity of the railway on the Greater Anglia route” [CD/312 p.3]. The RUS covers the period to 2016/7. 

842. In relation to the Stansted and Cambridge services the RUS identified two capacity enhancement options being ‘Option 8’ and ‘Option 12’. Those options are considered in CD/312 at pages 109/110 and 113/114 respectively. Both of those options include 12-car lengthening to Stansted airport and ‘Option 12’ also included two sub-options for increasing the line capacity between Broxbourne Junction and Coppermill Junction [CD/312 p.113/114]. Both options, therefore, provide sufficient capacity to accommodate the passenger growth associated with G1. It does need to be recognised that comments in relation to option 8 about the sufficiency of capacity south of Stansted Mountfichet [CD/312 p.109] relates to 2016, when the forecasts assume Stansted will be operating with a second runway [SSE/15.1/a page 4 – RUS forecasts of up peak travel]. It is precisely because a second runway is included in the ‘beyond 2015’ forecasts that the Stansted rail passenger numbers increase between 2016 and 2021 in CD/312 Table 5.9. Even assuming a second runway in 2016, however, the crowding with 12-car trains is forecast to be similar to the base year [CD/312 p.123]. It is clear, therefore, that train lengthening to 12-cars on the Stansted/Cambridge services is central to Network Rail’s strategy for rail enhancements on the WAML.

843. This theme is also picked up in the Rail White Paper (July 2007) [CD/433.1]. Paragraph 5.24 of the White Paper points to Figure 5.4 as identifying “the improvements that the high Level Output Specification contained within this White Paper is forecast to deliver in London by 2014”. Figure 5.4 clearly identifies “train lengthening” on the Cambridge and Stansted services as such improvements. BAA submits that it is clear, therefore, that train lengthening on the Stansted and Cambridge services is clearly seen to be encompassed within the HLOS which forms the Annex to CD/433.1.

Mechanisms for delivering rail capacity enhancements

844. Since the changes introduced by the Railways Act 2005, the structure of the rail industry has changed such that “the Secretary of State has sole responsibility for specifying what he wants the railway to deliver in England and Wales and for setting the funds available from central government” [CD/441 para 4]. The Secretary of State discharges his statutory responsibility under the 2005 Act by setting a high-level output specification. It is important to note that “The HLOS will be cast in terms of the outputs the railway is to deliver, not the inputs. For example, it will specify the improvement that the Secretary of State wishes to secure, not the investments that need to be undertaken to secure such an improvement. This is a different approach from the one adopted under the 2003 review of access charges.” [CD/441 para 8 original emphasis]. This helps to explain why it would be both unnecessary and inappropriate for the Secretary of State to enter into any binding legal agreement with BAA to bring forward 12-car trains, as that would prejudge the outcome of the rail industry’s investment decisions. In this regard, the ECC/HCC approach has simply not caught up with the reality of the changes introduced to the industry by the 2005 Act.

845. Whilst it is acknowledged that the HLOS is subject to review by the Office of Rail Regulation, it is also clear that Government has confidence in the funding it has put in place in the Statement of Funds Available (SOFA) [CD/433.1 p.145 and following]. The Rail White paper states, in terms, that “The Government is satisfied that the improvements it wants to buy are affordable within the funds available.” [CD/433.1 p.8]. 

846. It is also clear from the HLOS itself that it seeks to bring forward very substantial capacity enhancements on the WAML [CD/433.1 Table A3 p.150] and that the Secretary of State’s “priority” for investment in Control Period 4 (CP4)(2009-2014) is “to secure an increase in carrying capacity of the franchise passenger railway to reflect the growth in demand and to relieve crowding” [CD/433.1 para A8]. Both of those points are relevant to the demands expected on the Stansted and Cambridge services. They are also consistent with the clear indication given in paragraph 5.24 and Figure 5.4 of the Rail White Paper that the HLOS is forecast to deliver train lengthening on the Cambridge and Stansted services by 2014.

847. It is agreed between BAA and ECC/HCC that the timing of such rail enhancements is a matter for DfT Rail [BAA/21.1 para 2.7.1] and this will clearly be achieved through the HLOS and franchise arrangements. In that regard, whether DfT Rail applies the PIXC standards [CD/443] or some other standard is clearly a matter for DfT Rail. BAA’s position is simply that, as the responsible rail authority, DfT Rail’s decision should be assumed to be reasonable in all the circumstances.
848. There is considerable correspondence before the inquiry to, from and concerning DfT Rail; much of it only arriving fairly late on in the proceedings. That correspondence, in chronological order, is as follows: BAA/3/C.1 pages 3-6; ECC/1/H App F; CD/568; CD/588; CD/574; CD/592 and CD/595. The main points are as follows:
i. On 6 March 2007 officers of UDC, ECC and HCC had a direct meeting with senior officials in DfT Rail at which the arrangements under which rail enhancements would be brought forward and the cost sharing arrangements with BAA were discussed in detail [CD/574 and attachments]. BAA was not present at that meeting. The notes of meeting attached to CD/574 deserve careful reading and have been approved by DfT Rail [CD/574].
ii. Although the notes of that meeting were only put before the inquiry very late in the day, it is clear that the authorities have known for many months about the arrangement under which BAA is to pay for on-airport works and DfT Rail and Network Rail is to be responsible for off-airport works and rolling stock [CD/574 notes of meeting p.1].  This was again confirmed by DfT Rail at CD/574.
iii. The seating specification to be applied by DfT Rail is not one seat per passenger as suggested by ECC [ECC/1/G paragraph 3.28], but one seat per passenger with 3-5% overcrowding [CD/574 notes of meeting p.2]. This has been known to the authorities since March 2007 [CD/574 notes of meeting p.2].
iv. There are clauses in the ‘one’ franchise that would allow DfT Rail to improve the specification of the airport services [CD/574 notes of meeting p.2].

v. Liverpool St, Tottenham Hale, Harlow and Bishop’s Stortford already have 12 car platforms and Selective Door Opening (SDO) is now permitted and could be considered at Stansted Mountfichet [CD/574 notes of meeting p.2].
vi. DfT Rail is confident that the Statement of Funds Available for the period 2009-2014 will give the long term spend commitment which, with growing income from passengers, will meet operating costs and provide for capacity enhancements such as longer trains [CD/574 notes of meeting p.1].
vii. The reference in CD/574 to works on the “airport branch” was written in the context of the meeting with the authorities of 6 March 2007 which was to discuss generally improvements to the WAML, including the Stansted Express. Works on the ‘airport branch line’ may be relevant for G2, but no such works are necessary for train lengthening in the G1 strategy.
viii. The general arrangements and timescales for bringing forward capacity enhancements under the Railways Act 2005 are set out in DfT Rail’s letter at CD/568. That letter confirms BAA’s evidence and approach in cross-examination. That letter also confirms that DfT Rail cannot give absolute commitments to scope and timescale for capacity enhancements at this stage but expresses the hope that the procedures set out will provide assurance of the steps proposed to progress such matters. This explains why BAA is not able currently to enter into binding legal agreements with DfT Rail.
849. It is implicit in the UDC, ECC and HCC cases on the issue of rail mechanisms that, in determining this appeal, the Secretaries of State should not trust the Secretary of State for Transport to bring forward the additional rail capacity to accommodate the growth of Stansted Airport in a ‘proportionate’ and ‘timely’ manner. BAA entirely rejects that as a reasonable position. The parties at a planning inquiry are entitled to rely on Government discharging its powers and duties in a responsible manner, and the mechanisms for doing that are well understood; and have been known to the authorities for months.
850. BAA submits, therefore, that in such circumstances a rail Grampian condition limiting the airport to a passenger throughput of 25 mppa would be unnecessary and/or unreasonable.

The impacts of rail capacity enhancements not coming forward within the anticipated timescale

851. In drawing the ultimate planning balance in this appeal the Secretaries of State may wish to consider what would be the impact on rail overcrowding and traffic on the local highway network if the planned rail enhancement measures did not come forward within the anticipated timescale, that is, within a timescale that brings forward ‘appropriate’ capacity to meet demand. This has already been addressed in relation to BAA’s evidence above.

852. In short, with 8-car Stansted Express trains and with no other improvements on the Cambridge service, BAA forecast that in 2014 there could be crowding on the Stansted Express. BAA’s analysis in CD/14.2 has considered a range of crowding levels [Table 4.4], which each result in some mode shift away from rail and onto ‘other public transport’ (bus/coach) and to car/taxi [CD/14.2 section 4.3 and BAA/3/J]. It is BAA’s case that the impact of such crowding levels (taking account of the modal shift) are not such as would outweigh the very clear policy support for, and economic/social benefits of, the G1 development.

853. BAA has also looked at the impact on the highway network of a modal shift away from rail and demonstrated that the additional traffic movements on the local highway network are modest [CD/14.2 Table 4.6]. Again, the additional impacts on the highway network are not such as would outweigh the very clear policy support for, and economic/social benefits of, the G1 development.

854. BAA again submits, therefore, that in such circumstances a rail Grampian condition limiting the airport to a passenger throughput of 25 mppa would be unnecessary and/or unreasonable.

Mitigation

855. As discussed above, in addition to BAA’s proposed rail mitigation package, UDC, ECC and HCC have also sought a rail Grampian condition. That has been discussed and BAA’s reasons for rejecting such a condition made clear. In addition, the following two rail issues arose late in the inquiry and these require some further explanation:

i. Contributions to off-site rail works etc; and

ii. On-site rail safeguarding.

Contributions to off-site rail works etc

856. The issue between BAA and ECC/HCC arises out of a dispute as to whether BAA should be discharged from certain obligations contained in Schedule 4 Part 5 paragraph 1 of the 2003 planning obligation [CD/30]. It needs to be understood that those obligations were required by the Strategic Rail Authority (SRA) in the context of then current timetable of the Stansted Express which was a largely dedicated airport service.

857. In fact, some of the obligations specified in Part 5 paragraph 1 have either already been undertaken (para 1.1.2.1 - improvements to vertical circulation) or are rolled forward in the proposed 2007 obligation (para 1.1.2.2 – shelter for passengers on Platform 2; para 1.1.1.4 – works to permit 12-car trains – in fact the station at Stansted can already accommodate 12-car trains, what it cannot accommodate is a 12-car train waiting at the same platform as the Stratford service). Other obligations are not required for the G1 rail strategy (para 1.1.1.1 works at the airport to provide a headshunt and fully serviced sidings [CD/592]; para 1.1.4 – construction of a second tunnel bore) or have been discharged by other work (para 1.1.5 - £1.5M contribution to planning long term rail developments – BAA has undertaken very considerable work with DfT Rail and Network Rail on the future WAML strategy). In relation to these points see CD/595.
858. That does, however, leave some obligations that have not been discharged and are not to be rolled forward. These are

i. Paragraph 1.1.1.2 – platform extensions at Broxbourne station;

ii. Paragraph 1.1.1.3 – platform extensions at Stansted Mountfichet station; and

iii. Paragraph 1.1.3 – fund the deficit of revenue compared to rolling stock costs for new rolling stock to serve the Development.

859. In relation to these items DfT Rail has made it clear that, within the context of the new rail industry structure following the 2005 Act, it no longer requires BAA to fund off-site works or subsidise train operating company rolling stock costs [CD/574].
860. BAA submits that the outstanding rail obligations in Part 5 paragraph 1 have, in effect, been overtaken by events. Furthermore it is clear that where the obligation requires BAA to enter into a ‘binding legal agreement’ with the SRA before undertaking certain works, the DfT (as successor body to the SRA – see clause 1.30 (p.5) of the Agreement) no longer requires BAA to enter into any such agreement to bring about those obligations.

861. It also needs to be understood that Part 5 paragraph 1 only prevents BAA undertaking the “Development” on Site A (the Terminal departures bay) and Site B (the Yankee aircraft apron) before entering into such a ‘binding legal agreement’ with the SRA. BAA has not undertaken that development. The word ‘Development’ is a defined term in the 2003 Agreement (clause 1.9) and means “the development of the Airport authorised by the Permission”. The word ‘Permission’ is also a defined term (clause 1.23) and means “the planning permission (a draft of which is annexed at Schedule 1) granted by UDC in respect of the Planning Application”. The term ‘Planning Application’ is in turn defined (clause 1.25) as being “the application made by STAL under reference number UTT/1000/01/OP (a copy of which is annexed at Schedule 2”. In other words, what Part 5 paragraph 1 provides is that BAA cannot implement the 2003 planning permission on Sites A and B without entering the ‘binding legal agreement’ with the SRA. The current s73 application will, if it is granted, be an entirely new planning permission for Sites A and B granted by the Secretaries of State in (presumably) 2008. When it does construct the proposed development on Sites A and B BAA will clearly be implementing the new 2008 planning permission and not the 2003 planning permission; thus the obligations in Part 5 paragraph 1 will not be triggered in any event.

862. In all this it should be understood that BAA’s rail mitigation package does offer what DfT Rail now requires BAA to provide to bring forward the overall strategy of rail capacity enhancements on the WAML. Other parties may feel that DfT Rail should have asked for greater contributions from BAA, but BAA submits that the arrangement that it has reached with DfT Rail whereby it funds the on-airport work required to accommodate train lengthening is both fair and proportionate. That contribution must also be seen in the context of the Stansted Express now being a mixed airport and commuter service, the fact that it is not airport demand which ‘triggers’ the need for enhanced rail capacity, and the ability of the WAML services to fund capacity improvements through the ‘fare box’. No party has advanced cogent evidence to justify any greater contribution from BAA and, indeed, it is not even clear that the proposed capacity enhancements on the Stansted Express service would actually require platform lengthening at Broxbourne and Stansted Mountfichet, as opposed to some other solution, such as Selective Door Opening (SDO) [CD/312 p.109 Option 8 infrastructure required and also CD/574 note of meeting p.2].

On-site rail safeguarding

863. This issue arises out of a dispute as to whether BAA should be discharged from certain obligations contained in Schedule 4 Part 5 paragraph 2 of the 2003 planning agreement [CD/30]. Those obligations relate to rail safeguarding and, in particular, safeguarding areas to the east of the station. In this context it needs to be noted that BAA accepts and, indeed, proposes safeguarding for platform lengthening as shown on the first plan in the surface access SoCG [BAA/21.1]. The issue is whether there is any need, in those circumstances, to retain the old safeguarded area at the other end of the station. 

864. BAA submits that there is no proper justification for retaining the old safeguarding in addition to the proposed new safeguarding. BAA notes that UDC, ECC and HCC have no objection to the proposed new safeguarded area, as is clear from the surface access SoCG [BAA/21.1 para 3.1.2]. The authorities have not provided any evidence, however, to justify ‘double’ safeguarding. UDC’s letter to DfT Rail of 8 October 2007 [CD/588 p.2 bottom paragraph] simply states that “in order to maintain flexibility and leave options open” it would be sensible to continue to safeguard this land until such time as the rail strategies for G1 and G2 have been agreed and approved. This is wholly inadequate as a justification. It ought to be obvious to any reasonable planning authority that it is in fact most acutely in BAA’s best interests to ensure that its G1 rail strategy (including rail safeguarding) does not prejudice its proposals for G2, including its G2 rail strategy. 

865. BAA has in fact carried out considerable work on the station improvements which will be necessary to accommodate rail capacity enhancements on the Stansted Express. That includes working up the designs of the station improvements to GRIP 3, as mentioned earlier in these Closing Submissions [see CD/14.2 para 4.8.2]. UDC, ECC and HCC have, as far as BAA is aware, carried out no work at all to justify ‘double’ safeguarding.

866. In any event, it needs to be understood that the current safeguarding in Part 5 paragraph 2 expires on 31 December 2009 and BAA does not intend to extend it. That timescale would not prejudice BAA’s G2 proposals and so, if not released from the obligation, BAA will simply allow it to expire.

867. Again, it needs to be clearly understood that there is no reluctance on BAA’s part to provide proper safeguarding for the rail capacity enhancements that will be required for G1 and, indeed, to ensure that the G2 rail strategy is not compromised. That is the purpose of BAA’s proposed rail safeguarding condition. The old safeguarding area in Part 5 paragraph 2 is simply unnecessary duplication, that UDC, ECC and HCC are using to further their own case in opposition to G1.

Conclusions

868. In conclusion, BAA submits that UDC has not substantiated its case in relation to Reason for refusal 7 (Rail). Clear mechanisms exist by which the Secretary of State for Transport intends to bring forward substantial capacity enhancements on the WAML, and the Cambridge and Stansted services in particular. Those mechanisms are the HLOS and the SOFA which are now an integral part of the regulatory structure for the rail industry following the Railways Act 2005.

869. In any event, if such capacity enhancements did not come forward within the anticipated timescale, BAA has assessed the effects in terms of rail overcrowding and shift to other modes of transport. Those effects do not out weigh the strong policy support for, and economic/social benefits of, the proposed G1 development.

870. In such circumstances planning permission should not be refused on the basis of Reason for refusal 7.
Bus/coach

871. UDC has not refused planning permission on any ground relating to bus and coach services, although ECC’s surface access witness did suggest that BAA’s Surface Access Strategy was ‘over-reliant’ on coach services.
872. This is a surprising position for the authorities to take as it was an express objective of the authorities, in relation to the 2003 planning permission, that BAA should seek better bus and coach services to the airport [CD/27 para 114] and, indeed, they demanded a substantial financial contribution towards enhanced bus and coach to achieve exactly that result [CD/30].
873. It is also important to note that the improved coach services proposed by BAA are predominantly to locations not served by rail [CD/14 Table 11.1 (revised)]. Furthermore, these services have been identified in consultation with coach operators and local authorities [CD/14 para 11.9.9] and so BAA is confident that they will come forward.

874. It should also be noted that the DfT’s White Paper, ‘A new deal for transport [CD/129], gives express support for enhanced bus and coach services, including in relation to airport access [CD/129 paragraphs 3.205/6]. Furthermore, UDC, ECC and HCC have sought a £2M contribution from BAA towards enhancing bus and coach services, on top of the considerable Public Transport Levy which is already made available.

875. UDC, ECC and HCC’s position on this issue is simply untenable and, so it would seem, simply another attempt to attack BAA without any sense of consistency or responsibility in the presentation of its own case.
Conclusions

876. UDC, ECC and HCC’s evidence on surface access has entirely failed entirely to substantiate Reasons for refusal 6 and 7, and has achieved nothing that could not have been achieved by discussing mitigation with BAA before UDC refused planning permission on 29 November 2007. Indeed, in relation to highways issues the authorities’ position has actually been unreasonable.
SSE’s case

877. SSE called three surface access witnesses. Some of the issues they raised duplicated concerns also raised by ECC and HCC, whilst others went beyond the positions taken by the highways authorities. In so far as points were taken which go beyond the position of the authorities, BAA does draw attention to the surface access SoCG [BAA/21.1] which records the very substantial areas of technical agreement reached between BAA, ECC, HCC and the HA.

878. These Closing Submissions will focus on the following issues raised by SSE:

i. Forecast unreliability;

ii. Failure to address policy;

iii. The SSE sensitivity test; 

iv. Highway improvements;

v. Rail capacity enhancements; and

vi. Conclusions.

Forecast unreliability

879. It is necessary to point out at the outset that SSE very fairly accepted that it was not competent to comment specifically on the surface access modelling suite employed by BAA [SSE/13.1/A para 5.1.12]. Section 5 of SSE/13.1/A does, however, raise a number of detailed points on forecasting unreliability. The points raised are not accepted by BAA and many of them were taken up in cross-examination of SSE’s witness
. It is not necessary to deal with them further, save in relation to one point – that of vehicle occupancy rates. 

880. The issue appears to have been triggered by the comment in the TAA that there had been a minor revision to the air passenger vehicle occupancy assumptions in LASAM (the mode share model) [CD/14.1 para 2.7.1 bullet 2 and Table 2.5]. This prompted a request from SSE for an explanation of the vehicle occupancy assumptions used and a response from BAA [SSE/15.1/A p.3]. SSE felt that this response was not sufficient and made a further request, which drew a further response [SSE/15.1/A]. SSE produced evidence on this issue, which included an analysis of CAA ‘group size’ survey information for 2002-2004 [SSE/13.1/A Annex A - 18.9.07] and later a further analysis for 2004 [SSE/13.1/C and D – 24.9.07]. BAA responded to these documents, and further points raised in the inquiry, in a number of notes – BAA/3/I, BAA/3/K, BAA/3/M and BAA/3/P.

881. In essence, SSE’s point is that BAA has incorrectly analysed CAA survey data on ‘group size’ and has, thereby, included unreliable assumptions on vehicle occupancy in the LASAM mode share model.

882. BAA believes that the SSE position is misconceived and does not accept that its vehicle occupancy assumptions are wrong for the following reasons:

i. At the outset it needs to be recognised that the CAA data is not a survey of ‘vehicle occupancy rates’, but of air passenger ‘group size’;
ii. BAA does use the CAA passenger surveys to derive vehicle occupancy rates, but it also makes comparison with actual vehicle count data [BAA/3/K];
iii. The analysis at SSE/13.1/A Annex A arrives at an average ‘group size’ of 1.37 for all modes of travel (i.e. including public transport)
 and is not, therefore, a vehicle occupancy rate;
iv. This was amended in SSE/13.1/C which provided a different set of ‘group sizes’ for car modes only, but only demonstrated that the application of such results produced counter-intuitive results for public transport group sizes – something that does not occur using BAA’s values [BAA/3/I];

v. BAA considers that the CAA survey data contains some sampling bias for the reasons set out in BAA/3/K. Whilst the CAA may seek to minimise sampling bias, its existence can be clearly seen, for example, in the age profile of those surveyed which includes very few children;
vi. BAA has, therefore, treated the survey results as a survey of groups, rather than a random survey of individuals [BAA/3/K p.2 bottom and BAA/3/P]. This gives slightly higher average group sizes for ‘all’ modes and for the ‘kiss & fly’, ‘park & fly’ and ‘taxi/minicab’ modes (compare Tables 1 and 2 in BAA/3/K);
vii. The fact that the ‘car borne’ modes ‘group size’ is greater than the ‘all’ modes ‘group size’ is unsurprising;
viii. It is particularly important to note that the modelled trip generation using BAA’s vehicle occupancy figures validated well against actual 2004 vehicle counts [BAA/3/K p.3]. This gives BAA confidence that its vehicle occupancy figures are correct; and
ix. The surface access models also validated well generally against 2003 vehicle count data. The validation of those models was examined by BAA’s consultants, the HA’s consultants and ECC’s consultants and, as the ECC’s surface access witness accepted in cross-examination, the models validate well against the 2003 base year data
. Again, this reinforces BAA’s confidence that the vehicle occupancy data is correct.

883. These last two points are particularly important. Analysing the average ‘group size’ data from the CAA surveys is not some abstract academic exercise; it is a means of deriving an input to the surface access models to allow them to validate well against 2003 data and then be used to forecast future changes in flow. The vehicle occupancy rates used by BAA perform well on that basis and provide logical and robust results.
884. A further point was introduced by SSE during the conditions and obligations sessions, although no evidence was given on the point, to the effect that BAA has used a factor of 1.37 to calculate its car parking requirements. This is factually incorrect and could not be derived from the information in CD/19 as the calculation of cap parking space requirements needs an assessment of average dwell times. It is for this reason, for example, that simple comparison cannot be made between the car parking provision at (say) Heathrow and Stansted, because of the differences in the passenger mix and thus dwell time
.
The Cooper’s End entrance
885. There was some discussion of this during the inquiry and SSE’s desire that the Cooper’s End entrance be kept open so that non-airport local traffic can continue to travel through the airport as a short cut to other destinations. There is a long planning history to this junction which BAA has set out in BAA/29. There is planning permission for the closure of this entrance to the airport and BAA considers its closure fulfils part of the long term strategy for access airport agreed with the local authorities and the HA.
Failure to address policy

886. SSE/13.1/A section 6 alleges that BAA’s G1 proposals fail adequately to address Government transport policy. BAA does not accept SSE’s assertions on this point and draws attention to the surface access SoCG with ECC/HCC in which it was agreed that, subject to rail mechanisms and the contribution to the Little Hadham Bypass, the highways, bus/coach and rail measures being proposed by BAA are in alignment with the transport policies in Chapter 2 of the TA [BAA/21.1 paragraphs 2.7.4; 2.7.5; 2.8.2 and 2.9.1]. 

The SSE sensitivity test

887. In response to a request from SSE, BAA carried out a further sensitivity test, which was reported in a Halcrow Technical note of 14 September 2007 [SSE/15.1/A]. That test examined the effects of (a) using a different air passenger ground origin and destination pattern and (b) an air passenger transfer rate of 10%. The results can be seen in that note but BAA submits that the results do show a fall in the car/taxi mode share (Table 4.1) and small increases only in rail loadings (Table 4.2). In neither case is the impact unacceptable.

888. Furthermore, SSE produced no evidence to justify the air passenger ground origins and destinations they wanted tested and nor did they produce any evidence to justify a 10% transfer mode share in the 2014 35 mppa case.

Highway improvements

889. It is important to note that SSE is not asking for any specific highway improvements that are not already the subject of BAA’s proposed obligations with ECC and HCC
.
Bus and coach
890. SSE has made much of the fact that bus and coach services are forecast to increase in mode share in the 35 mppa (enhanced) case. It has been suggested, for example, that this is a consequence of intense price competition recently which BAA has simply projected into the future. This is to misunderstand the point.
891. First it needs to be understood that BAA simply took the opportunity to update the models with the actual price data between 2003 and 2007, but then projected into the future at the same fare growth rate are rail and taxi [CD/326 p.36 para 12]. Secondly, this has only had a minor impact on mode shares [CD/326 p.39 para 27]. Finally, the significant shift in mode preference for foreign passengers towards coach appears to relate to the marketing of coach services which is allowing foreign passengers to pre-book coach seats [CD/326 para 5.3.4-5.3.6].
892. The shift towards greater coach usage by some passengers is, therefore, perfectly reasonable.
Rail capacity enhancements

893. SSE/14.1/A makes a number of points on rail issues, which in large measure echo points made by ECC/HCC. Whilst BAA accepts that the rail industry will have to work through a number of issues in order to bring forward capacity enhancements, BAA is aware of no fundamental problems which would prevent such enhancements coming forward and, moreover, there is no indication in the RUS [CD/312] or Rail White Paper [CD/433.1] that Network Rail or DfT Rail believe there to be any fundamental problems.

Conclusions
894. SSE’s case does not justify refusal of the G1 appeal on grounds of unacceptable surface access impacts.

The ACC’s case

895. The ACC’s position on surface access issues was helpfully summarised in its Supplementary proof of evidence [ACC/35].

896. Paragraph 2.5 of that document confirms that the ACC has taken “the pragmatic view that the models will probably give a reasonable range of possible outputs and form a basis for coming to an initial view on infrastructure provision”. On that basis ACC/35 broadly endorses BAA’s surface access mitigation package, subject to the following points:

i. ACC/35 paragraphs 3.4-3.7 – these points relate to rolled forward conditions on Sites H, J and S and are misconceived as there is no obligation on BAA to bring these works forward by any particular date and, in any event, no evidence was called of any environmental impact of the works which could justify a condition that they should not be brought forward until 2012; and
ii. ACC/35 paragraphs 3.33-3.48 – these points relate to the Public Transport Levy and BAA’s obligation to provide £2M towards bus and coach enhancements. BAA’s position on this is set out at BAA/3/E section 6.8; in short, it rejects the ACC’s arguments.

897. The ACC’s case on surface access issues generally supports the package of surface access conditions and obligations proposed by BAA, subject to the two points identified above. Nothing in the ACC’s surface access case produces any cogent justification for the imposition of a 30 mppa condition, particularly in circumstances where it has endorsed a highway mitigation package based on a 35 mppa case.

The HA

898. The HA has proposed a number of planning conditions, which have been accepted by BAA. Representatives of the HA attended the inquiry to explain their proposed conditions and BAA has undertaken to enter a s.278 agreement with the HA to ensure that those works are carried out.

Conclusions

899. In conclusion, BAA submits that Reasons for refusal 6 and 7 have not been made out and do not amount, therefore, to proper reasons for refusing planning permission for the proposed G1 development.
CLIMATE CHANGE (Reason for refusal 8, Inspector’s issue 1
)

Introduction

The original reason for refusal

900. UDC’s original reason for refusal on climate change was as follows:

“In the light of the Stern Review, the proposed Climate Change Bill put forward in the Queen’s Speech and the increasing evidence of the adverse effects of climate change, it would be premature to grant planning permission in advance of clarification by the Government as to whether its response to the Stern Review and other recent research will include direct implications for the aviation industry beyond the provisions of the Air Transport White Paper”

901. As we said in our opening submissions [BAA/23, page 24, paragraph 65], this reason for refusal was based on nothing more than UDC’s hope that the Government would change its policy on air transport in the light of the Stern Review [see also CD/33/1 paragraph 270].  That position was taken despite the fact that there was no indication from the Government that it was anything less than fully committed to the policies it had set out in the ATWP.  

902. UDC’s reason for refusal amounted to a rejection of the Government’s policy on air transport, setting it to one side in the hope that it might subsequently change, and was thus unreasonable.  

903. The publication of the ATPR removed any lingering hope that UDC might have entertained that the Government would change its policy.  Having reviewed a wide range of considerations (which included each of the matters referred to and relied upon by UDC in reason for Refusal 8), the Government made clear through the ATPR that it remains committed to the strategy enunciated in the ATWP.

The substituted reason for refusal

904. Following the publication of the ATPR, UDC abandoned reason for refusal 8 and substituted a new reason for refusal, as follows:

“It would be premature to grant planning permission in advance of the Government carrying out an Emissions Cost Assessment.  An Assessment is required to ensure that this major decision on airport capacity takes account (of) the wider context of aviation’s climate change impact as well as local environmental effects.  This is in accordance with the Government’s policy as set out in the Future of Air Transport Progress Report, December 2006.”

905. UDC’s new reason for refusal was equally as untenable as that which it replaced.  It too involved the unreasonable step of setting to one side the Government’s clear and up to date policy for the expansion of Stansted in the hope that it might change.  We will enumerate its other fundamental flaws below.  In any event, this substitute reason for refusal was also completely undermined by subsequent events, in this case the publication by the Government of its consultation proposals on the ECA [CD/438].   It too should now belatedly be withdrawn.  UDC was invited to take this step in a letter from BAA’s solicitors dated 21 August 2007 [CD/575].  Its failure to do so [CD/576] further compounds its unreasonable behaviour.

BAA’s case

Evidence

906. BAA’s evidence on this issue is to be found in the proofs of evidence of its planning witness [BAA/1/A, pages 73 to 79; BAA/1/D pages 11 to 17] and its air quality witness [BAA/4/A pages 19-23; BAA/4/C pages 5 to 8, 35-36].  It should be noted that the evidence given by BAA’s air quality witness on the climate change impacts of the proposed development was not challenged in cross-examination.

Introduction

907. BAA’s case on this issue can be summarised shortly:

i. The substituted reason for refusal was always inherently unreasonable and in any event has now been completely undermined by the Government’s publication of its proposals for the ECA.
ii. It is common ground that the proposed development would not give rise to any significant impact on the climate.
iii. The Government’s policy position on aviation and climate change is entirely clear, and it does not support an approach of seeking to tackle climate change by constraining the capacity of Stansted Airport, or indeed constraining airport capacity more generally.
iv. The proposed ECA is not intended to inform the consideration by the planning system of individual airport development proposals, and is not intended for use in the context of a planning inquiry.
v. Thus there is no proper basis for concluding either that the proposed development is premature, or that there is some other climate change impact which would justify the refusal of planning permission.

No significant effect on the climate

908. It is common ground between BAA, UDC, ECC and SSE that no climate change effect directly linked to the proposed additional use of the existing runway could be demonstrated
.

909. BAA’s air quality witness has calculated the additional CO2 emissions that would arise in the 25 mppa and 35 mppa cases, applying the correct methodology [BAA/4/A page 20, paragraphs 5.3.9 and 5.3.10], and the results are set out in his Table 5.3 [BAA/4/C page 7].  The difference, taking account of both airport and surface access emissions, is some 1,062.2 kt.  

910. Of course, in the absence of any context that figure is not particularly useful.  As we will go on to explain, there is no test of planning acceptability in which that figure can be used.  Indeed, even SSE attaches no particular importance to the precise figure.  As SSE’s climate change witness acknowledged, the difference between BAA’s figure and that produced by SSE is of no significance in the context of this inquiry
.  His point would be the same whether the total amount of carbon emitted was twice as much, or half as much
.

911. In order to provide some sort of context, BAA’s evidence compared these emissions with forecast emissions for the UK and for the transport sector for the same year [BAA/4/C Table 5.4].  That exercise shows that the increment associated with the proposed development represents a change in the transport sector’s annual emissions of just 0.7%, and a change in total UK emissions of just 0.2%.  If the emissions from the proposed increase in capacity were to be expressed as a fraction of European and/or world emissions, the corresponding figures would be smaller still
. 

912. Furthermore, if the proposed expansion of capacity were not permitted, and the equivalent capacity were provided elsewhere to meet the forecast demand, then the same increase would occur, simply in a different location.

Policy approach on climate change

913. Before turning to outline the Government’s policy approach to aviation and climate change, it is worth emphasising two preliminary points:

914. Firstly, it is not the role of this inquiry to consider the merits of Government policy, or whether it is likely to prove effective.  That much was made clear by the Inspector at the pre-inquiry meeting, the notes of which recorded the following:

“7.3
The Inspector recognises that many people hold strong and sincere views on issues concerning climate change and the part that development here and aviation generally may play in that.  There is likely to continue to be public debate on how Government policy should respond to such issues.  However, this inquiry is not the appropriate forum for challenging the merits of current Government policy or for debate on the direction of future policy – these are matters for Parliament and public consultation/debate outside the scope of the present appeal.

7.4
Therefore the inquiry will proceed on the basis of Government and other relevant policy as it stands.  Evidence and views on the implications of policy for the proposals before the inquiry will be welcome, but there will be no discussion of the merits of current policy or how it should change.  It will be for the Secretaries of State to decide whether, and to what extent, to take wider or future policy considerations into account in their decision.”

915. We respectfully agree, and BAA’s case has proceeded on that basis.  Others, however, have not followed that guidance.

916. Secondly, SSE’s approach of treating policy documents as a sort of pick and mix, where some parts are not expressions of policy and are therefore open to challenge and others are not, is absurd and without any proper foundation in law or practice.  For the reasons that have been given above, it is no more than a poorly disguised attempt to re-argue the merits of different policy approaches.

The ATWP

917. The Government’s policy in the ATWP was informed by a careful consideration of the issue of climate change [see e.g. CD/87 page 39] and now forms part of the Government’s policy on that issue.

918. It is not the Government’s policy to require every sector to follow the same path in reducing overall greenhouse gas emissions.  Growing industries such as aviation are to be catered for within a reducing total, and the approach to overall reduction will be based on the use of economic instruments [CD/87 page 40, paragraph 3.37].

919. The Government’s view is that emissions trading is the best way to address the climate change impacts of aviation [CD/87 page 40, paragraph 3.39], supplemented by certain other emissions-reducing actions for which it will press [CD/87 page 41 paragraph 3.41].  It recognises that these measures may not provide a total solution, and that other measures may be required, but the other measures it has in mind as potentially supplementing this approach are other economic instruments.  It is plainly not the Government’s policy to seek to tackle the climate change impacts of aviation by preventing further increases in capacity at UK airports.
920. As the DfT has made clear, in the light of the Stern Review “… it is clear that the way to meet this challenge is not through arbitrary limits on individual sectors of the economy, nor a willingness to make arbitrary decisions on individual pieces of infrastructure” [CD/377 page 2].
Climate Change: The UK Programme 2006 [CD/156]
921. This document sets out the Government’s policies and priorities for taking action in respect of climate change [CD/156 Executive Summary page 3].  The Government’s policy for addressing the climate change impacts of aviation are described on pages 70 to 72, and closely reflects and refers to what is said in the ATWP.

The ATPR

922. Section 2 of the ATPR is devoted to the issue of aviation and climate change.  It is described as “the biggest single issue that we face”, and the Government states that it is committed to responding effectively to the threats and challenges that climate change poses [CD/88 paragraphs 2.1 and 2.2].  

923. The ATPR was formulated in the light of, and informed by:

i. The Stern Review;
ii. Climate Change: The UK Programme 2006; and
iii. The Government’s intention to introduce legislation to address climate change.

924. In the light of all of those matters, the ATPR reaffirms the Government’s commitment to the strategy in the ATWP.  Indeed, the Government clearly considers that the Stern Review supported the policy approach set out in the ATWP [CD/88 page 3 paragraph 1.5 and page 8].

925. The ATPR discusses progress with efforts to develop international carbon emissions trading and the Government’s intention to consult on a new Emissions Cost Assessment to enable Ministers to consider whether the aviation sector is meeting its external climate change costs.
Emissions Trading Scheme

926. In line with the approach set out in the ATWP, the Government launched a consultation on Aviation and Emissions Trading on 30th March 2007 [CD/347].  The consultation repeats the Government's commitment that aviation should pay its full external costs and confirms that the Government believes that emissions trading is the most appropriate instrument for ensuring this [paragraph 9].

927. The consultation document explains the choice of an emissions trading scheme as follows:-

"Emissions trading guarantees a specific environmental outcome in a way other pricing instruments do not.  By imposing an overall limit on emissions whilst allowing the trading of the right to release emissions, emissions reductions are achieved at least cost to the economy.  The emissions reductions required to achieve a particular environmental outcome will take place in as cost – effective manner as possible.  In addition, aviation is an industry with limited immediate abatement opportunities and emissions trading will therefore enable reductions in other sectors to be funded by the aviation sector.  Emissions from aviation above their allocation will therefore lead directly to reductions in emissions in other sectors.” [CD/347 pages 4-5, paragraph 10]
928. Not only does aviation policy take account of climate change, therefore, the Government proposes the use of economic instruments to ensure that its policies are fully aligned and complementary [see also CD/91 UK Government Sustainable Development Strategy, Executive Summary page 8].

Emissions Cost Assessment

929. As we have said, by relying on the ECA as the basis for a charge of ‘prematurity’, the substituted reason for refusal was inherently unreasonable, even before the publication by the Government of its consultation on the ECA.  The reasons for that were set out in BAA/1/A, pages 78 to 79, paragraph 14.19, and can be summarised as follows:

i. UDC’s position involves an untenable interpretation of Government policy on air transport, in that it assumes that no further significant expansion would be permitted until the concept of an emissions cost assessment has been through the process of consultation, consideration and application.  No fair and proper reading of the ATWP and the ATPR could support such an interpretation.

ii. The ATPR is completely clear about the Government’s approach.  Having considered the climate change impacts of aviation carefully, it explains that the Government remains committed to the strategy set out in the ATWP, which is said to strike the right balance between economic, social and environmental goals [CD/88 paragraph 1.1].  

iii. There is no suggestion in the ATPR (or elsewhere) that the potential introduction of the ECA should create a pause in the determination of applications for airport development which conform to the policies in the ATWP.  The ATWP expresses urgency about the need to make progress, and states that there is an urgent need for additional runway capacity in the South East [CD/87 page 13].  That position is not changed by the ATPR.

iv. The ATPR explains [CD/88 paragraph 2.34] that the purpose of the ECA will be to “consider whether the aviation sector is meeting its external climate change costs”.  As UDC’s planning witness acknowledged, that is a fiscal matter, rather than a land use planning consideration
.

930. In August 2007 the DfT published its “Consultation on the emissions cost assessment” [CD/438].  It is clear from CD/438 that the Government does not intend that the proposed emissions cost assessment should be a tool for determining individual planning applications, or that decisions on applications for planning permission for additional airport capacity in accordance with the ATWP should be put on hold pending the development and application of the ECA. Indeed, there was nothing in the ATPR that could reasonably have led UDC to expect otherwise. Sadly, it appears that ECA was yet another straw at which the Council grasped in order to try to frustrate Government policy in the ATWP.
931. The ECA consultation paper [CD/438] confirms that the ATWP remains the government’s strategy on the long term sustainable development of aviation page 9, paragraph 1.4], and explains that the proposed ECA should be:

i. a strategic assessment covering the UK as a whole, with no breakdown at the level of individual airports [page 13, paragraph 2.4]; and

ii. carried out approximately every three years so as to coincide with the regular review and report on progress in delivering the Future of Air Transport agenda [page 12, paragraph 2.1].

iii. Critically, the consultation paper explains that:

“We do not believe it [ECA] should be carried out on an ad-hoc basis to inform the consideration by the planning system of individual airport development proposals” [page 12, box].

932. It is made clear that the assessment “is not intended for use in the context of a planning inquiry” [page 13, paragraph 2.4].

933. Whilst this is a consultation paper, the questions posed by the Government relate to the way in which the ECA should be carried out, and not the purpose of introducing such an assessment in the first place [see the questions in CD/438 Annex C].
934. On 21 August 2007 BAA wrote to UDC inviting UDC to withdraw the amended reason for refusal in the light of what the Government had said about the purpose of the proposed ECA [CD/575].  UDC’s has not accepted that invitation [CD/576], and has instead sought to criticise the Government’s proposals, and to argue that planning permission should be refused because the Secretary of State for Transport should attach limited weight to his own view of the purpose of the proposed ECA.  It is manifestly unreasonable to refuse planning permission on that basis.  
Conclusions
935. For the reasons we have set out above, there has never been any reasonable basis for UDC’s reason for refusal, or indeed any other reason for refusal based on the climate change impacts of the proposed development.

UDC’s case

936. In addition to the submissions we have already made, we would simply add the following short points:

i. In both its original and revised forms, this has always been a contrived reason for refusal.  

ii. UDC should have realised from the outset that the important issue of climate change is not amenable to being addressed through the consideration of individual applications for planning permission.  ECC recognised that obvious truth in its report to committee, in which it was said that:

“Essex County Council and its residents are rightly concerned over the impact of climate change.  However it is considered that it is not a justifiable reason for refusal, partly because of the government’s policy stance in the Air Transport White Paper and partly because of the limited level of growth being proposed at Stansted.  …

Emissions and climate change are issues where this authority may wish to seek to put pressure on government to clarify its intentions as to how UK aviation is to develop without compromising the essential policy aim to reduce the growth of climate change emissions.  This can be done separately to this application.” [CD/274 and CD/346, page 20, paragraphs 9.4 and 9.5].

In cross-examination, UDC’s planning witness accepted that ECC’s approach (which was mirrored by HCC [CD/276 paragraphs 11.4-11.5]) was entirely right
.

iii. It is now common ground that the contents of the Stern Review [CD/157], the Climate Change Bill [CD/241], and the increasing evidence of the adverse effects of climate change are not a proper basis for a reason for refusal
.

iv. UDC’s persistence in pursuing this contrived reason for refusal, notwithstanding its transparent lack of merit, illustrates the extent to which its decision on BAA’s application was based on political considerations rather than an objective assessment of its land use planning merits.  It is a quintessential example of unreasonable behaviour on the part of a local planning authority.

SSE’s case

Introduction

937. SSE’s case has not been constrained by the need to defend a particular reason for refusal, and yet it too has recognised that making an undisguised frontal assault on the merits of Government policy would inevitably be doomed to failure.  Therefore, instead of adopting that approach, it has sought to make a thinly disguised frontal assault on the merits of Government policy.  

SSE’s evidence on the ‘materiality of climate change’ [SSE/21/a]
938. The vehicle for that assault was the proof of evidence entitled “The Materiality of Climate Change” [SSE/21/a].  The title is telling, because it implicitly acknowledges that the burden is on SSE to demonstrate that this is a proper issue for this planning inquiry to consider when debating the acceptability of an individual development proposal.  It has not discharged that burden.

939. The cross-examination of SSE’s climate change witness demonstrated that ultimately all he was doing was challenging the merits of current Government policy on addressing the climate change impacts of aviation.  In particular, SSE’s witness accepted the following:

i. The concerns expressed in his evidence apply to the net expansion of airport capacity generally, and his argument was that there should not be any further net increases in airport capacity
.

ii. Although his proof of evidence stated that it related to the consequences of the proposed expansion at Stansted [SSE/21/a page 2 paragraph 2.2.1], the same objection would apply to any net expansion of airport capacity in this country
.

iii. The concern expressed in his proof does not depend on any particular effect which the appeal proposal would have
.

iv. His argument was that any net expansion of airport capacity would be incompatible with Government policy on climate change
.

v. The Government has a specific stated policy for addressing the climate change impacts of aviation
.  That policy is to be found in the ATWP
, and in “Climate Change: The UK Programme 2006” [CD/156], which closely reflects and refers to what was set out in the ATWP
.

vi. The Government’s policy position is that emissions trading is the best way of addressing the climate change impacts of aviation
, and although the Government recognises this may not provide a total solution, the other measures it has in mind to supplement this approach are all economic instruments
.

vii. It is clearly no part of the Government’s policy to tackle the contribution of aviation to climate change by preventing any further net increases in capacity at UK airports
.

940. In the light of those answers, SSE’s climate change witness was asked to look at the Government’s specific policy for tackling the climate change impacts of aviation and identify if there was anything there with which he said the appeal proposals were inconsistent.  He accepted that there was nothing
.

941. He went on to reveal the true nature of his case, which was not that the appeal proposals were contrary to the Government’s policy for tackling the climate change impacts of aviation, but rather an argument that that policy is incompatible with other parts of the Government’s policy on climate change
.  That is an attack on the merits of Government policy.  

942. SSE’s climate change witness sought to draw a distinction between challenging the merits of Government policy (which he clearly felt he couldn’t admit to
) and what he described as “… challenging the factual assumptions and claims on which [the Government] is basing one part of its argument” and the result of which he said would be that those policies “… are not likely to achieve the results which the Government assumes and claims they do”
.

943. If there could be said to be such a distinction, it is a distinction without a difference.  In truth, of course, it is absurd to suggest that one is not challenging the merits of a policy when one argues that (a) it is based on erroneous factual assumptions and claims, and (b) that it won’t work.  

944. Over a month after his oral evidence to the inquiry had been completed, SSE’s climate change witness submitted a Supplementary Proof [SSE/21/d], in which he sets out and discusses parts of two Parliamentary Committee Reports.  It was acknowledged that these reports do not represent Government policy [SSE/21/d paragraph 1.2].  The conclusions to the Supplementary Proof [SSE/21/d paragraph 8.1] make plain that it is a continuation of his attack on “the logic of the ATWP and its progress report”, that is, an attack on the merits of Government policy.  Furthermore, the very subject matter of the Supplementary Proof demonstrates that the right place for a debate on the merits of Government policy is in Parliament, not in a local planning inquiry.

SSE’s evidence on the impacts of climate change [SSE/22/a]
945. Almost all of SSE’s evidence on the impacts of climate change was addressed to matters that are entirely uncontroversial in this inquiry
.  The only parts of this proof of evidence that were in any way controversial were the concluding points on the final page, which dealt with how the issue of climate change ought to affect the outcome of this inquiry [SSE/22/a page 5, paragraphs 4.1 to 4.4].

946. In cross-examination, however, the following important points were established as common ground:

i. Global warming is a global challenge calling for a global response based on international collective action
.

ii. The goal of international collective action will be to stabilize greenhouse gas emissions at appropriate levels, and, whatever those levels are, individual countries will need to have their own targets that they will need to meet
.

iii. The Government in the UK has already taken some steps to tackle climate change (the climate change levy, climate change agreements, renewable obligation, energy efficiency commitments, the UK emissions trading scheme), but recognises that more needs to be done
.  SSE’s witness endorsed and supported both of those things, and the EU emissions trading scheme.  He added that he thought the UK’s position and policies on climate change was very important to the EU
.

iv. The UK is one of the world leaders in trying to bring this to the attention of the world and take appropriate measures
.

v. SSE’s witness supported the policy approach set out in the Energy White Paper [CD/239] of continuing to work with other countries to establish both a consensus around the need for change, and firm commitments to take action to reduce carbon emissions worldwide within the framework of the United Nations Framework Convention on Climate Change.  And to secure international commitment to this ambition
.

vi. He also welcomed the UK’s unilateral commitment to make cuts in its greenhouse gas emissions, putting itself on a path towards a reduction in carbon dioxide emissions of 60% from current levels by 2050
, and the draft Climate Change Bill [CD/241] which seeks to put in place laws to try and deliver that target
.  The UK is the first country in the world to establish such a legal framework, and that is a step in the right direction
.

vii. Within the overall targets that are set for each country, it is obviously a matter for each country to decide how it delivers its target.  It was no part of his evidence to suggest that it is appropriate for the Inuit Circumpolar Council to tell the UK Government how it should deliver its greenhouse gas targets
.

viii. From the perspective of the Inuit people, the important thing is the overall total, and not how the UK brings about reductions in the overall total
.  

ix. The approach of the UK Government is to allow some growth in the aviation sector, whilst recognising that will obviously require deeper and compensating cuts in other sectors.  SSE’s witness accepted that whilst it was not the purpose of this inquiry to debate whether that is the right policy, it was a legitimate strategy from his perspective, so long as the overall total was in accordance with the targets
.

Conclusions on SSE’s case

947. For the reasons we have given, SSE’s case on climate change is devoid of any merit. 

Conclusions

948. BAA accepts that climate change is a major cause for concern, and that aviation has a responsibility to address its climate change impacts [BAA/1/A page 73 paragraph 14.4].  But it is not an issue that can appropriately be addressed through the consideration of individual applications for planning permission.  The Government has established a clear national policy position on this issue, and the rights and wrongs of that policy position are not in issue here.  

949. There is no significant climate change effect predicted as a result of this proposed development, no inconsistency with the specific Government policy on this issue, and there is no possible basis for arguing that the application is premature.

950. In short, there is no reasonable basis for refusing planning permission on climate change grounds.

ECONOMIC BENEFITS (Reason for refusal 9, Inspector’s issue 10
) 

Introduction

951. UDC’s original reason for refusal 9 stated as follows:

“The forecast economic benefits of the proposed development, particularly in the light of the costing of economic consequences of climate change set out in the Stern Review Report, have not been demonstrated strongly enough for them to be so overriding as to outweigh all other factors, with or without mitigation, to the detriment of the principles of sustainable development and contrary to policy BIW9 of the Essex and Southend-on-Sea Structure Plan” (emphasis added).
952. This reason for refusal amounts to a rejection by UDC of the economic and other benefits associated with expanding the capacity of Stansted Airport identified in the ATWP and elsewhere.  That must be seen, however, in the context of paragraph 4 of the Summary of the officers’ report [CD/33.1] which makes clear UDC’s acceptance that “… the ‘need’ for the development is established in the Future of Transport White Paper as are ‘the economic benefits’.”  
953. UDC’s reason for refusal, as originally drafted, simply suggests that these benefits have not been “sufficiently demonstrated” to outweigh the impact associated with the development, “particularly in the light of the costing of the economic consequences of climate change set out in the Stern Review Report”.  This reason for refusal was formulated at a time when the Stern Review had been published, but before the Government had published the ATPR, in which it took account of the contents of the Stern Review and other developments since the publication of the ATWP.

954. The Government has since made it clear in paragraph 1.2 of the ATPR [CD/88] that it remains “committed to the strategy set out in the White Paper” as it “strikes the right balance between economic, social and environmental goals”.   Whilst it may not be a policy document in its own right, the Progress Report confirms the Government’s policy as set out in the ATWP in the light of more recent publications including the Stern Review [CD/157], the detailed economic analysis contained in the 2006 OEF report [CD/120] and the Eddington Transport Study [CD/111].

955. Following the publication of the ATPR [CD/88], UDC took the opportunity – in April 2007 – to review reason for refusal 9 to take account of this new material consideration. As a consequence of that review, reason for refusal 9 was amended to read as follows:

“The forecast economic benefits of the proposed development have not been demonstrated strongly enough for them to be so overriding as to outweigh all other factors, with or without mitigation, to the detriment of the principles of sustainable development and contrary to policy BIW9 of the Essex and Southend-on-Sea Structure Plan.” [CD/34 paragraph 2]
956. It is clear from the revised wording that the economic consequences of climate change, as set out in the Stern Review, which had been the particular focus of reason for refusal 9, are no longer relied upon.   Indeed, paragraph 9 of the April 2007 officers’ report [CD/34] makes it clear that the Council’s concerns focussed on (a) the balance of trade deficit in tourism expenditure, and (b) the limited value of additional employment in terms of salaries and wages for the local community in the context of the opportunities in the wider labour market.

957. Thus whilst accepting that ‘need’ and ‘benefits’ are “established” in the ATWP, the Council argues that the ‘economic benefits’ of the proposed development have not been “demonstrated strongly enough” for them to outweigh the impacts because of the effects of outbound tourism on the balance of trade and the value of the additional employment.   As a consequence, in reaching its decision on the 29 November 2006 the Council gave “very limited weight” to Government policy in the ATWP
.  The Council’s position on this reason for refusal is both extraordinary and, more importantly, wholly without merit.   

BAA’s Case

958. BAA’s case on need and benefits has been set out in some detail earlier in these Closing Submissions. Without repeating the points made earlier, BAA simply submits at this stage that it has demonstrated that very substantial economic benefits would flow from the proposed development and that these more than outweigh any predicted environmental or other impacts of the scheme.   Furthermore, UDC’s reason for refusal 9 focuses exclusively on economic benefits and, in common with the rest of UDC’s case, totally ignores social benefits as part of the overall planning balance.

UDC’s Case

Introduction

959. The starting position for any consideration of UDC’s case on economic benefits must be paragraph 4 of the officers’ report [CD/33.1] which accepts that these are “established” in the ATWP.   Furthermore, UDC’s planning witness made clear in his rebuttal proof [UDC/1/D paragraph 5.2] that he did “not seek to criticise the means of assessment of economic benefits that informed the Government’s policy choices in the ATWP”.   That is an important and appropriate concession, which clearly distinguishes UDC’s case from that being pursued by SSE.

960. UDC’s point was simply that the direct user benefits assessment was a “theoretical approach” [UDC/1/D paragraph 5.3].   UDC’s planning witness accepted in cross-examination, however, that the user benefit approach was a standard approach in considering transport projects and that he was not criticising it as being inappropriate
.   Thus UDC does not challenge the economic assessment in the ATWP and, furthermore, accepts that considerable weight should attach to that economic assessment for the purpose of planning inquiries
.
UDC’s approach to need and benefits

961. During its consideration of the application leading to the 2003 planning permission, UDC took professional advice on the economic and employment effects of that proposed development and concluded that “there are significant benefits to business from the proposed development, and that the airport is unlikely to increase significantly pressures on the local labour market” [CD/27 paragraph 22]. That judgement was based on a proposed air passenger increase of 10 mppa and UDC’s consultant’s view that employment in the Study Area would increase by 3,600 [CD/27 paragraph 18 – 2,770 on airport and 930 elsewhere in the Study Area].

962. That approach of taking professional advice contrasts sharply with that taken by the Council in 2006 when, faced with the ATWP which ‘established’ economic benefits, officers decided not to take specialist professional advice on the economic benefits of expansion and, indeed, on the impacts of failing to expand the airport. That position might have been reasonable if officers had proposed simply to rely on the position established by Government in the ATWP, but in fact officers directly challenged the conclusions in the White Paper without any proper analysis or understanding of the issues involved.

963. Paragraph 97 (which is the same as paragraph 15) of the November 2006 officers’ report [CD/33.1] identified three issues of concern to the Council being:
i. the effect of outbound tourism on the balance of trade;

ii. the value of additional employment; and
iii. the Stern Report and the social costs of carbon.

964. As stated above, the last of these three was dropped in the Council’s April 2007 decision to amend reason for refusal 9. Of the remaining two, both are entirely without merit as a reason for giving “very limited weight” to Government policy as expressed in the ATWP
. Indeed, the Inspector may form the view, in the light of the handling of this application generally, that UDC was simply looking for an excuse to place little weight on a national air transport policy to which it was strongly opposed. That leaves the two remaining economic arguments advanced by UDC at the inquiry.
Issues raised by UDC

Balance of trade in tourism

965. UDC’s planning witness acknowledged that this was an area outside his expertise
, and therefore his evidence, the analysis in the officers’ report, and the decision made by UDC’s members in reliance upon it must be seen in that context.  In short, in relying on this matter to justify the frustration of up to date Government policy, neither UDC’s officers nor its members really knew what they were talking about.

966. Paragraph 97 of the November 2006 officers’ report concludes as follows on the balance of trade deficit in tourism expenditure:

“Notwithstanding the support for the economic benefits of making full use of Stansted’s runway in national policy, the regional economic strategy and representations from consultees and business interests, the proposal would clearly exacerbate the balance of trade deficit in tourism expenditure.”

967. It might be thought that this conclusion followed some comprehensive analysis by officers on the issue of outbound tourism. Nothing could be further from the truth. There is brief mention of the effects of outbound tourism in paragraph 88 of the report where it is stated that:

“It does not necessarily follow that a net outflow of tourism through Stansted will result in loss of jobs and expenditure to the UK tourism industry because such expenditure is not ring fenced to any particular sector. Consumers’ choice is not limited to a short break in the UK or abroad. If capacity constraints mean they cannot travel through Stansted when convenient, they may decide to spend their disposable income on some different goods, which may well have been imported.”

968. There is no support in that passage for an argument that preventing outbound tourism would be good for the UK economy. The paragraph does go on to make the point, however, that there was a reported increase in UK tourism expenditure as people made alternative arrangements following flight cancellations due to airport security problems in the summer of 2006. It is extraordinary that this single piece of information and the comments of local objectors [paragraph 95] can have formed one of the two main planks of UDC’s case for arguing that the economic benefits of the proposed development had not been sufficiently demonstrated to outweigh the impacts.

969. BAA has provided a comprehensive analysis of the issue of the effect of outbound tourism on the UK balance of payments at BAA/1/C Appendix 4. That analysis concludes by stating that the Council’s objection is misconceived on three grounds being:
i. It poses a non-existent problem – the balance of trade on tourism is not a problem or issue for UK economic policy;
ii. It proposes to address this ‘non-problem’ by attempting to limit competition and restrict international trade in services (holidays) – actions which run directly counter to established economic policy in the UK; and
iii. It is based on an unproven assertion concerning the effect of restrictions at Stansted on the balance of trade.

970. In cross-examination
, UDC’s planning witness accepted the following points:

i. Within the overall balance of payments there are three accounts: the current, capital and financial accounts.  The individual accounts do not have to balance, and indeed the UK’s current account has been in deficit since 1984.

ii. There has been an overall surplus in terms of services since 1966, though within that surplus transport and travel run at a deficit.

iii. That is a result of market forces, with many UK residents choosing to take their holidays abroad.  There is no reason why the UK should try artificially to restrict the movement of people on leisure trips – as indeed there is no basis for attempting to improve the balance of payments by banning imported goods.

iv. UK residents travelling abroad and spending money (a) get the benefit of a holiday (they are not giving their money away), and (b) can afford to do so as the economy is very successful and that is a good thing.  Furthermore, if people were restricted in their ability to make that choice, there is no certainty how they would spend the money so it cannot be said whether or not it would result in a net benefit to the UK’s balance of payments.

v. There is no economic basis for using the balance of payments as a reason for attaching less weight to national policy.

971. It is also important to bear in mind that the Government has directly rejected this argument when it was raised by the Environmental Audit Committee [CD/365 paragraph 39]. In its Response to the Environmental Audit Committee the Government stated [CD/391 paragraph 8] that:

“… if aviation capacity is restricted, foreign residents are likely to switch to lower cost destinations, resulting in a widening of the tourism deficit. Above all, this is not simply a narrow sectoral trade balance issue as the opportunity to travel abroad enhances people’s quality of life. It is stating the obvious that UK residents have a liking for holidays in sunnier climes.”

972. This point is important. Holidays abroad bring important social benefits to people’s quality of life. UDC, and indeed SSE, have largely (if not completely) ignored these benefits. It is important to understand that outbound tourists are not simply giving their money away; they are purchasing an important ‘service’ in respect of which they derive a valuable social benefit. UDC’s analysis has not properly taken this important factor into account and, in that respect, is simply biased.

973. UDC’s case on this issue is ill-informed and entirely misconceived. The potential effect of outbound tourism on jobs and expenditure in the UK tourist industry was easily dismissed in the Council’s 27 September 2006 ‘Position Statement’ [CD/32 page 17] as “a theoretical concern, the scale of which is impossible to prove conclusively”.  As stated earlier, it is difficult not to draw the conclusion that by 29 November 2006 UDC was simply looking for a way to undermine the weight to be attached to the economic benefits which, UDC accepts, were “established” by the ATWP.

Limited value of additional jobs

974. In its conclusions on the economic benefits of G1, paragraph 97 of the officers’ report merely states as follows:

“The value of the additional employment in terms of salaries and wages for the local community must be limited in the context of the opportunities in the wider labour market. Whilst acknowledging that forecasts suggest that by 2015 we will be moving towards a surplus or demand-supply balance in the sub region, the London economy will still provide alternative employment, albeit with commuting implications.”
975. This is the second plank in UDC’s case for arguing that the economic benefits of the proposed development have not been sufficiently demonstrated to outweigh the impacts.

976. Again, the passages in the officers’ report leading up to this conclusion give little indication of why it is an issue which undermines the very substantial weight which should have been given to the economic benefits of the development identified in the ATWP. Indeed, paragraph 88 of the report states that “By 2014, however, there is forecast to be either a theoretical surplus of labour over jobs in the Stansted M11 area or a broad balance between labour supply and demand so general displacement is a difficult argument to sustain.” and at paragraph 89 that “In the context of labour supply and demand forecasts these additional jobs could be seen as a positive benefit rather than a problem in the current tight labour market.” (emphasis added).

977. In this context it is very difficult to see how officers could have come to the conclusion that the additional employment would be of “limited” value [CD/33.1 paragraph 97]. In any event, even if the additional local employment was of only ‘limited’ value, that does not explain why any less weight should be attached to the direct user benefits and wider economic benefits identified in the ATWP.

978. In this context the following propositions are important:
i. It is agreed between BAA and UDC that the G1 development would increase total Stansted related employment in the Study Area by 3,800 relative to the 25 mppa case, representing 0.5% of forecast labour demand in 2014 [SOCG BAA/20 paragraph 7.6.8].
ii. It is agreed between BAA and UDC that by 2014 the labour market in the Study Area will have moved into excess or balance [SOCG BAA/20 paragraph 7.6.8].
iii. UDC accepts that the additional Stansted G1 jobs are within the draft RSS numbers [CD/75 paragraph 5.101 and CD/700 7.6.07 page 174].  Indeed, it is apparent that the employment that would be generated by the expansion of Stansted Airport is integral to the spatial strategy of the RSS.

iv. UDC also accepts that G1 growth would give rise to an important addition to the range of local job opportunities which is welcomed by the Council
, and the fact that other economic sectors would also be growing over that period is not a basis on which to place limited weight on national policy as to the economic benefits of increased use of the runway
.  

v. Stansted provides a catalyst for employment led regeneration in Harlow. Indeed, it is a specific objective in Policy E8 of the draft RSS that “Employment development not directly related to the Airport’s operation should be located at Harlow and nearby towns identified in local development documents in accordance with the general RSS spatial strategy.” [CD/76 page.115]. Such employment is in addition to any direct employment at the airport of Harlow residents.
vi. The draft RSS further provides that airports “provide a range of employment opportunities with a significant proportion of jobs that do not rely on high skill and educational attainment levels” [CD/76 page 116 paragraph 4.35]. This is rightly seen as a benefit in the draft RSS.
vii. The Regional Economic Strategy also emphasises the importance of the airport for employment and regeneration [CD119 pages 63-65].
viii. The GLA supported the application because it has the greatest potential of all the airport expansion options to bring regeneration and employment related benefits to East London, the lower Lea Valley and the Inner Thames Gateway.
ix. BAA undertakes a range of initiatives to help local firms and potential employees find work at the airport
.

979. BAA submits that the additional employment which would be generated by the development is in accordance with emerging RSS policy and the RES. It would, in particular, help facilitate the regeneration of Harlow and parts of North and East London. The additional employment should be seen as an economic benefit of the proposed development along with the direct user benefits and the wider economic benefits. 
Business Passengers

980. UDC has sought to attach some significance to the proportion of business passengers who use Stansted Airport.  In cross-examination, however, it was accepted that:

i. By reference to the 2005 CAA passenger survey report [CD/212, Table 5.13], Stansted has about the same percentage of business passengers (19.1%) as Manchester (19.1%) and Luton (19.7%), and a higher percentage than Gatwick (15.8%)
.

ii. In terms of throughput of business passengers, Stansted is one of the leading business airports in the UK
.

iii. Business passengers are making and taking up opportunities in a number of locations opened up by the leisure market, including in particular the new emerging markets in Europe
.
Conclusions

981. UDC has produced no cogent evidence at the inquiry to support reason for refusal 9 and, in the context where its own Quality of Life Corporate Plan 2003/7 [CD/148 page 9] describes Stansted as “an important economic driver” for the District, its position on this issue is completely untenable. In such circumstances, for the Council to place little weight on the clear policy support for the G1 development was simply unreasonable.

SSE’s case

Introduction

982. SSE mounts a direct challenge to the economic analysis underlying the ATWP as part of its attack on the merits of Government policy that full use should be made of the existing runway at Stansted.

983. Earlier in our Closing Submissions we have set out BAA’s views on the context within which any consideration of needs and benefits should be undertaken. This section in the Closing Submissions simply looks at the merits, or otherwise, of SSE’s case on the following issues:
i. Direct user benefits;
ii. Wider economic benefits; and
iii. Employment.
Direct user benefits

984. In essence, SSE raises the following five points in relation to direct user benefits, being:
i. The Government’s treatment of foreign residents in its calculation of user benefits;
ii. The number of additional business passengers in the 35mppa case; 
iii. BAA’s calculation of the direct user benefits of the G1 development
iv. The Government’s consideration of the economic effects of outbound tourism on the overall balance of payments; and
v. The Government’s consideration of the social cost of carbon resulting from the growth of air transport.

985. These issues will be considered in turn. 

986. As discussed earlier, the Government’s approach to the calculation of direct user benefits is set out at page 171 of CD/113 and Annex C of CD/232, and further explained at paragraphs 3.1.5/8 of BAA/1/C.

The Government’s treatment of foreign residents in its calculation of user benefits

987. This issue appears to derive from the comments of the Environment Audit Committee in its report on ‘Budget 2003 and Aviation’ [CD/365]. This report was put to BAA’s planning witness in cross-examination by SSE
. Paragraphs 41-42 of the report deal with the issue of economic benefits accruing to non-UK residents and paragraph 42 concludes that:

“The Department for Transport has failed to follow guidance issued by the Treasury by including in its economic appraisal the benefits accruing to foreign travellers. In doing so, it has significantly distorted and overstated the economic benefits of different expansion options.”

988. This comment was based on the Committee’s understanding of Treasury guidance in the ‘Green Book’ at paragraph 5.25 footnote 4 [CD/390].

989. It is important to understand, however, that in its Response to the Environment Audit Committee report the Government rejected this criticism [CD/391]. At paragraph 9 of the Response document the Government set out the criticisms quoted above and stated as follows:

“The Government does not accept this. The inclusion of benefits accruing to foreign travellers is consistent with the Green Book guidance (paragraph 5.25 and footnote 4). If anything, the economic benefits have been underestimated. …”

990. This issue was also dealt with in some detail in a Note to the inquiry produced by BAA’s consultant economist [BAA/1/G]. This Note again makes it quite clear that the Government considers that benefits to foreign residents should be included in the quantified benefits of airport expansion.

991. This objection by SSE is a prime example of its challenge to political and economic judgements by the Government which are properly a matter for Parliament and not properly a matter for scrutiny at a planning inquiry. 

The number of additional business passengers in the 35mppa case

992. SSE has sought to make much of the fact that BAA’s forecasts for the 35 mppa case anticipate ‘only’ some 300,000 more business passenger movements (150,000 more round trips) [CD/19 Table 14].

993. SSE’s approach on this issue, however, misses the real point. The 25 mppa case in 2014 is BAA’s view of an airport which has been artificially ‘constrained’ by condition MPPA1 for some 6-7 years [see BAA’s forecasting evidence BAA/6/A section 9]. In these circumstances prices are expected to rise and, as BAA’s forecasting evidence points out, there is “a higher proportion of business travellers as a result of the increased scarcity value of seats from Stansted” [BAA/6/A paragraph 9.4 bullet point 4]. In other words, a greater proportion of business passengers travel in the 25 mppa case, because they are better able to pay the higher price of travel.  

994. In fact if one looks at the data in Table 14 of CD/19, it is possible to see that in 2004 the number of ‘terminating’ business passengers was 3.4 mppa and that by 2014 this is expected to rise to 5.5 mppa; an increase of 62% in the number of business passenger movements. Furthermore, in 2014 the proportion of ‘terminating’ business passengers would be about 19%; a figure very similar to the current proportion. 

995. Indeed, an additional 300,000 business passenger movements relative to the 25 mppa case in 2014 is still a very substantial number and represents an increase of some 6% (that is some 300,000 additional movements above the 5.2 mppa business passenger movements in the 25 mppa case).

996. In any event, the precise number of business passengers travelling should not disguise the fact that in the 25 mppa case all passengers, including business passengers, would be paying substantially more for their air travel than would be the case if the airport was not constrained by MPPA1, as in the 35 mppa case. It is important to understand, therefore, that MPPA1 would impose a substantial economic ‘cost’ to the economy of constraining throughput at 25 mppa, which is not reflected by simply looking at the numbers of business passengers that do travel. Indeed, this is one of the factors which will be reflected in the Government’s calculation of direct user benefits, as discussed earlier.

BAA’s calculation of the direct user benefits of the G1 development

997. This issue has been covered earlier in relation to BAA’s case on ‘need’ and ‘benefits’ and the position is set out fully in BAA/1/C Appendix 1 and further clarified in BAA/1/F. 

998. BAA submits that the £2.9bn estimate of the direct user benefits of the full use of Stansted’s existing runway remains robust. This estimate is based on the Government’s own work to calculate the direct user benefits of ‘maximum use’ of Stansted, Gatwick and Luton, which has then been apportioned to arrive at a “broad estimate” [BAA/1/C Appendix 1 paragraph 3.2.8] of the benefits at Stansted.

999. BAA’s case does not depend on any particular figure for direct user benefits, however, but draws on the Government’s conclusion at paragraph 11.26 of the ATWP [CD/87] that making full use of Stansted’s runway would “generate large net economic benefits”. Indeed, SSE’s witness on economic issues suggested that the NPV of the direct user benefits of G1 might be some £1bn and the wider economic benefits a further £1bn
. Whilst there is no evidence for such figures and BAA does not accept them; even on SSE’s case it would still be correct to submit that making full use of Stansted’s runway would “generate large net economic benefits”. 
1000. Very late in the inquiry SSE introduced CD/596, a letter (with attachments) dated 12 October 2007 from DfT relating to the economic benefits of airport development as referred to in the ATWP. SSE suggests that this information provides “important evidential confirmation of SSE’s assertions in relation to the sensitivity of the DfT’s estimates to a change of mix of business and leisure passengers compared to what was assumed at the time of the ATWP”
. This is incorrect and is based on a misunderstanding of how direct user benefits are calculated. 
1001. In consequence of its misunderstanding, SSE then alleges that BAA’s calculation of direct user benefits cannot be relied upon. This is wholly misconceived as the DfT’s formula for generating direct user benefits (the largest component of direct economic benefits) is not sensitive to a change in the passenger mix. DfT pointed this out to SSE in the sequence of emails that led to the DfT letter of 12 October 2007); although SSE did not produce that email as part of CD/596 and it is not, therefore, before the inquiry. What is clear from the new data, however, is that the direct user benefits of G1 will remain substantial even with a somewhat different passenger mix.
The Government’s consideration of the economic effects of outbound tourism on the overall balance of payments

1002. This argument has been dealt with in relation to UDC above. SSE’s case on this issue seeks to put a monetary value on UK residents taking holidays overseas as compared with overseas tourists visiting the UK, but in all other respects the argument is essentially the same, and indeed as unmeritorious, as that advanced by UDC.

1003. The arguments made in SSE/8 are essentially the same as those it put to the Government as part of its response to consultation on the ATWP [see CD/261 section 3.2.2]. The Government specifically addressed the issue at paragraphs 4.21-4.23 of the ATWP and gave no indication that UK airport capacity should be constrained in order to improve the UK balance of payments.

1004. The issue was also raised by the Environmental Audit Committee [CD/365 paragraphs 37 and 39] and, as set out earlier, rejected by the Government in its Response to the Committee [CD/391 paragraph 8].

1005. This is another example of SSE simply failing to accept Government policy and seeking to reopen the Government’s political and economic judgement on this issue at a planning inquiry. It is not clear whether it is SSE’s case that planning permission for the G1 development should be refused in order to prevent UK citizens travelling overseas and, thereby, to bring about some improvement to the UK’s balance of trade. If it is, such an approach is clearly contrary to Government policy; if not, it really is difficult to understand where SSE’s argument actually leads.

The Government’s consideration of the social cost of carbon resulting from the growth of air transport

1006. In relation to the social cost of carbon, it is again important to understand that the Government has looked at this issue in some detail in the ATWP and supporting documents [CD/87 paragraphs 2.14-2.15, 3.35-3.43, Appendix A para 11, Appendix B; CD/232 paragraph 4.3 bullet 2; CD240 and CD/152]. Since the publication of the Stern Review [CD/157] the Government has considered some sensitivity testing on its central forecasts for the social cost of carbon and this is reported in the ATPR [CD/88 Section 2 and Annex C]. It is important to note that in the light of the Stern Review, and other recent reports, the Government remains committed to the strategy set out in the ATWP [CD/88 paragraph 1.2].

1007. As mentioned above, UDC did review reason for refusal 9 in the light of the ATPR and decided to drop all reference to the Stern Review. UDC has not argued that the social cost of carbon is a reason for refusing planning permission for the G1 development. SSE continues, however, to argue this point.

1008. BAA has produced a calculation of the carbon emissions from an additional 10 mppa’s worth of aircraft movements in BAA/4/A section 5.3 and BAA/4/C Table 5.3. That shows that the 35 mppa case in 2014 would create about 4 million tonnes of CO2, being about 1 million tonnes more than in the 25 mppa case. These figures are broadly consistent with those produced by the NT and SSE [BAA/4/A paragraphs 5.3.15-5.3.18] and were not challenged.

1009. SSE has then arrived at an overall social cost of carbon for the G1 project in section 4.3 of SSE/8/A. In broad terms, SSE has applied a value for the social cost of carbon to its calculation of G1’s carbon emissions. At paragraph 4.3.3 of SSE/8/A it is explained that the social cost of carbon used by SSE is based on Stern’s estimate of £238 per tonne carbon (£76.50 per tonne CO2). In fact Stern used a figure of $85 per tonne CO2 and this has been converted to sterling at the prevailing exchange rate for 2000 [see the conversion rate at CD/157 Box 13.1].

1010. It is important to understand, however, that Stern’s $85 per tonne figure was for the central ‘business as usual’ case he examined [CD/157 page 287 (internet version)]; in other words, a scenario in which the world does nothing to reduce global carbon emissions. Stern, however, had much lower figures for the social cost of carbon where the world works towards stabilising carbon levels. For a trajectory towards 550 ppm CO2e the social cost of carbon would be around $30/t CO2 and along a trajectory towards 450 ppm CO2e around $25/t CO2e [CD/157 Box 13.3]. These figures result in an equivalent social cost of carbon of about £70-84/t carbon (using the conversion rate at Box 13.1).

1011. It is in this context that one should see the Government’s analysis in the ATWP and supporting documents. The ATWP examines the demand for air transport using an internalised social cost of carbon with a central value of £70/t carbon rising by £1 per year in real terms. This follows the approach in CD/240 (Aviation and the Environment: Using economic instruments) at Annex C Table C1.

1012. In the ATWP the Government did produce a forecast of the UK’s aviation CO2 emissions [CD/87 paragraph 2.14 chart and paragraph 3.35]. In doing so it recognised that by 2030 the contribution from aviation could amount to a quarter of the UK’s total contribution to global warming [CD/87 paragraph 3.35] that the carbon emissions associated with UK passenger aircraft could rise to over £4bn in 2030 [CD/87 paragraph 3.9 box]. These figures are explained in CD/152 paragraphs 3.5-3.6.

1013. The Government’s forecasts of air transport demand, underpinning the ATWP, have also taken into account its policy of internalising the social cost of carbon at £70/t through an Emissions Trading Scheme and other mechanisms [CD/87 paragraphs 3.37/8 and paragraph 3.9 Box]. The ATPR also looked at sensitivities on this central value, which halved and doubled the social cost of carbon to £35-£140/t, and came to the conclusion that the forecasts remained robust [CD/88 paragraphs 4.5-4.10, Annex C paragraphs 7/8 and Table C1].

1014. It is also worth making the point that an internalised social cost of carbon for an airport expansion option cannot simply be ‘set off’ against the direct user benefits of that option
. The social cost of carbon will be internalised in both the 25 mppa case and the 35 mppa case. There would, however, still be important direct user benefits of providing additional capacity at Stansted, which would include reducing the cost of flying and of increased congestion etc. Those benefits do not just disappear because the social cost of carbon is internalised.

1015. In formulating its air transport policy in the ATWP, the Government has clearly taken into account the costs of internalising the social cost of carbon on a ‘do something’ basis (not ‘business as usual’). That is clearly a matter of policy judgement for Government and is not properly a matter for scrutiny and review at a planning inquiry.
Conclusion
1016. In short, BAA does not accept SSE’s assertion that there are strong economic disbenefits of G1 which need, in some way, for be ‘set off’ against Government’s calculation of substantial direct user benefits.
Wider economic benefits

1017. Again, BAA’s position on wider economic benefits has been set out earlier in these Closing Submissions and will not be repeated here in any detail.

1018. SSE’s evidence on this issue is contained in section 3 of SSE/9, which became (in effect) an appendix to SSE/8. Section 3 of SSE/9 makes a number of broad judgements about the wider economic benefits of airport expansion which simply cut across the approach to wider economic benefits taken in the ATWP [CD/87], the ATPR [CD/88], the emerging RSS [CD/76] and the RES [CD/119], as discussed earlier in these Closing Submissions. 

1019. The 2006 OEF report [CD/120] is particularly helpful on this issue and sections 4-8 set out a useful qualitative analysis of the wider economic benefits of air transport. The 2006 OEF report’s business survey results, which are set out in various Charts and discussed in those sections of CD/120, illustrate well the importance of good air transport connections for trade, inward investment, growth sections, connectivity, business efficiency and economic growth. 

1020. Ultimately the Inspector and the Secretaries of State will have to decide whether to support the approach in the ATWP and the RSS/RES or that advocated by SSE. BAA submits, however, that on the evidence before the inquiry it is clear that the growth of Stansted should be, and would be, an important economic engine for the East of England Region.

Employment benefits

1021. SSE raises a number of points under this overall heading, as follows:
i. local employment dependency on Ryanair/Stansted;

ii. the local labour market and ‘overheating’;

iii. displacement impacts in the local labour market; and

iv. quality of jobs.

1022. Each of these will now be dealt with in turn.

Local employment dependency on Ryanair/Stansted
1023. The risks of over-dependency of local employment on Ryanair and Stansted is raised briefly in SSE/8/A paragraphs 3.1.6-3.1.7 and SSE/10/A section 4.1. It is a particularly bad point in the context of SSE’s forecasting evidence which argues that Stansted’s growth will be even stronger than that forecast by BAA itself.

1024. Certainly it is true that Stansted’s slots are dominated by Ryanair, which currently carries about 66% of Stansted’s passengers. That, however, is not unusual and the slots at many airports around the world are dominated by a single carrier (e.g. Charles de Gaulle – Air France; Schipol – KLM; Frankfurt – Lufthansa). SSE accepts that Ryanair is financially a very successful airline
 and does not predict the airline’s imminent demise [SSE/10/A paragraph 4.1.5]. Ryanair’s Irish stock brokers confirm in a report on the company [CD/413] that it is a financially successful business model.

1025. There is, furthermore, no reason to believe that constraining the airport at 25 mppa would make it any less dominated by Ryanair; on the contrary, expanding the airport would allow new entrants.

1026. It is also worth noting that the issue of the over-dependency of the local labour market on Stansted was specifically raised by SSE during the ATWP consultation [CD/262 page 71 (top)]. The Secretary of State did not accept those arguments in the ATWP and there is no reason to expect she will now.

The local labour market and ‘overheating’

1027. This issue is raised by SSE in SSE/10/A section 4.4 and SSE/9/A section 4.2. In essence, these Closing Submissions have dealt with this issue already. The forecast employment growth at Stansted as a consequence of the G1 development is expressly stated to be within the overall numbers within the emerging RSS. Thus the employment growth at Stansted is not only allowed for but expressly underpins the emerging RSS strategy.  SSE’s professional planning witness acknowledged that the approach to economic growth taken in the emerging RSS is appropriate, and was something he supported
.
1028. Furthermore, this needs to be seen in the context of a labour market which is forecast to be in surplus or balance by 2014 [CD/9 Table 26]. Indeed, as stated earlier, paragraph 11.28 of the ATWP states in terms that:

“The Government believes the realisation of its regional and sub-regional growth objectives would be strongly complemented by expansion of Stansted.”
1029. In the circumstances, Stansted’s employment growth at 3,800 cannot properly be said to create ‘overheating’ or other adverse impacts and cannot, therefore, form a proper reason for refusal.

Displacement impacts in the local labour market

1030. SSE’s next attempt to challenge the economic benefits of the G1 development focussed on ‘so-called’ displacement effects. This theme was raised in SSE/10/A section 4.3. In broad terms this line of argument suggests that additional employment at Stansted is simply displacing employment elsewhere. The three ‘elsewheres’ were Luton Airport, regional tourism and inward investment. There is, again, no merit in this argument.

1031. In the ATWP Luton Airport is also to expand to the full use of its existing runway and so cannot properly be seen as an alternative to Stansted. Employment growth at Stansted is planned to happen as well as that at Luton; not instead of it.
1032. The tourist jobs argument has been dealt with before. There is no evidence to support the proposition that the growth of Stansted Airport would lead to a loss of tourism jobs in the East of England or elsewhere in the UK as intending passengers would not simply swap a holiday in the East of England for a flight abroad that cannot be made through Stansted Airport.

1033. Far from discouraging ‘inward investment’ into the East of England, the RES specifically recognised the region’s international gateways, including Stansted, as a catalyst for business and enterprise development [CD/119 page 63]. Indeed, the adopted Uttlesford Local Plan [CD/57 paragraph 1.14] specifically recognises Stansted Airport as one of the factors which has led to Uttlesford being described as the district offering the best quality of life out of the 376 local authorities in England and Wales.

1034. In short, there is no proper objection to the proposed development on the basis that its growth would lead to a displacement of jobs elsewhere.

Quality of jobs

1035. Again, this point has been largely dealt with earlier, but some further comments may be helpful.

1036. Volume 6 of the ES provides the occupational groupings of Stansted’s permanent employees and a comparison of the Stansted and Study Area employment by skill level, based on the 2003 employment survey [CD/9 Tables 13 and 14]. That data shows that the Airport provides a wide range of employment across all skill levels and occupational groups [CD/9 paragraph 8.3.8]. There can be no proper suggestion that Stansted does not provide an appropriate range of jobs and, indeed, the emerging RSS specifically draws attention to the range of employment opportunities at the airport [CD/76 page 116 paragraph 4.35].

1037. The ES also demonstrates that some 65.2% of employees in 2003 lived in the Inner Study Area and a further 13.9% in the Outer Study Area; giving 79.2% within the Study Area as a whole [CD/9 Table 5]. That shows that there is a good match between Stansted employment and the labour supply within the Study Area (in other words, a large percentage of Stansted employees live within the Study Area).

1038. Table 5 in CD/9 (Employment) corresponds to Table 4.7 in CD/14 (the Transport Assessment), which again shows 79.2% as the employee distribution within the ‘Core Area’ in 2003. Based on Tribal HCH’s forecasts of future employee distribution, CD/14 paragraph 6.3.16 then indicated that 75% of all future (2014) Stansted employment is accounted for in the Core Area (a.k.a. the Study Area)[see CD/14 Table 6.4]. These percentages will be very slightly different for the TA Addendum, which reflected the changed housing assumptions in the proposed changes to the emerging RSS [CD/14.2 – TA Addendum Update paragraph 2.6.1 and Table 2.3 which compare with the figures in CD/14 Table 6.4]. Thus it can be seen that future employment is slightly more dispersed as the airport grows, but it can still be seen that there is a good match between Stansted employment and the labour supply within the Study Area.

1039. That there would be some in-commuting to the airport from outside the Study Area is not surprising. Indeed a benefit of the expansion of the airport is that it would assist in the regeneration of North and East London. Commuting is already a significant feature within the Study Area [CD/9 page 12 Figure 1] and that is set to continue. This does not amount, however, to a potential reason for refusal.

1040. These points were specifically put to the Government by SSE as part of the ATWP consultation [CD/262 sections 4.6.5 and 4.7.3]. The Government clearly did not regard these arguments as a sound basis to constrain airport growth at Stansted. 

Conclusions

1041. SSE’s case on the economic benefits of the G1 project (including employment issues) is entirely without merit. Many of the arguments have already been dealt with by the Government in the formulation of the ATWP, and SSE’s case in that respect is largely a direct attack on the merits of Government policy itself. Some arguments simply fail to recognise that London-Stansted-Cambridge is identified as a major growth area in regional planning policy and that the employment growth at Stansted is simply part of that planned growth. Some arguments are merely misconceived or wrong. None of them casts serious doubt on the large net economic benefits of making full use of Stansted’s existing runway identified by Government at paragraph 11.26 of the ATWP.

Conclusions

1042. UDC has entirely failed to substantiate its case on Reason for refusal 9. It took no expert economic advice before refusing planning permission on this ground and produced no expert economic evidence at the inquiry to challenge the clear conclusions of Government policy on economic issues. UDC appears instead to have relied on vague and unsubstantiated concerns about economic issues and, as a consequence, to have failed to place proper weight on specific, relevant and up to date policy on making full use of Stansted’s existing runway. That stance is completely unreasonable.
THE STANSTED AIRLINE CONSULTATIVE COMMITTEE (the ACC)’s CASE

Introduction

1043. The ACC’s case is something of an enigma. It supports the expansion of Stansted in principle [ACC/40 paragraph 4.1] and supports making full use of the existing runway
. Indeed, the ACC supports the provision of a second runway, although it does not support BAA’s proposed layout for a second runway. At the same time the ACC has pursued a case at this inquiry seeking the imposition of an “interim” 30 mppa condition. The condition is described by the ACC as “interim” because it will want the 30 mppa condition lifted in time to allow the airport’s passenger throughput to rise above that level when the demand warrants it
. It is important to note, therefore, that the ACC does not wish to constrain the airport to an ‘ultimate’ passenger throughput of 30 mppa
. 

1044. The ACC’s reason for wanting an ‘interim’ 30 mppa condition is described by the ACC’s representative as to “protect airlines and passengers from airport charges incorporating further returns on capital expenditure that had not been undertaken, such as they are now paying, or against inefficient capital expenditure, that could result from BAA’s planning application.” [ACC/40 paragraph 5.14]. The ACC accepts that its ‘interim’ 30 mppa condition is not put forward for any environmental grounds and, specifically, does not represent any limit of environmental acceptability
. The ACC’s forecasting witness also claimed that the 30 mppa condition was proposed to ensure sound land use planning by the “efficient use of land”
 but BAA submits that this was simply a ‘vanity curtain’ for its true objective which related to BAA’s capital expenditure and, thereby, airport charges.

1045. At the outset it is also worth saying something about the Stansted ACC itself
. The ACC was created in 2004 shortly following the publication of the ATWP. It is not a separate legal entity, but along with similar groups at other airports, is an umbrella organisation for consultation between the airport operator and airlines. The Stansted ACC does not have a constitution. It is simply unclear which airlines are represented by the ACC, although the ACC’s representative accepted that it was not the majority of the airlines at Stansted
. The ACC case is funded by Ryanair and easyjet
 and further airlines are identified in ACC’s evidence [ACC/40 paragraph 3.7] as being members, although Air Berlin and Maxjet are both identified in the UDC officers’ report on consultation as supporting the application [CD/33.2 pages 60-61]. That report does not identify any individual airline as objecting. Certainly the ACC represents the two largest airlines operating at Stansted and a few others, although it is not clear which, but it does not represent the views of all – or even a majority – of the airlines currently operating or the views of potential new entrants. 

The background to the ACC case

1046. There are four background issues which colour the current relationship between BAA and some of the airlines at Stansted. These are:

i. the recent increase in airport charges and the discontinuance of discounts;

ii. the CAA’s quinquennial regulatory review of airport charges;

iii. the OFT’s 2007 reference to the Competition Commission; and

iv. BAA’s proposals for a second runway at Stansted (G2).

The recent increase in airport charges and the discontinuance of discounts

1047. Stansted is an airport ‘designated’ for the purposes of section 40 of the Airports Act 1986 [CD/259] and as such the CAA sets price controls for five year periods. This is the quinquennial review which will be discussed shortly.

1048. Stansted’s airport charges are set out in the airport’s annual ‘Conditions of Use’ which include airport charges from 1 April each year. The ‘Conditions of Use’ and charges for 1 April 2006 and 1 April 2007 are CD/142 and CD/142.1 respectively. By clause 4.3.1 of the ‘Conditions of Use’ the Managing Director of the airport company has the discretion to abate or waive aircraft landing, departing or parking charges. Until 1 April 2007 Stansted airport abated airport charges for certain categories of air traffic by offering discounts on the rates set out in the ‘Conditions of Use’. In addition, the rates set out in the ‘Conditions of Use’ were themselves lower than the full charges that BAA could have set for the 4th Quinquennium (2003/4-2007/8 as extended).

1049. With effect from 1 April 2007 BAA has decided to end airline discounts against the published rates in the ‘Conditions of Use’ and raise its charges for airlines operating from Stansted. That is, of course, a commercial decision for the airport operator and is not a matter for review or, indeed, criticism at this planning inquiry. Obviously, raising airport charges is not popular with the airlines and that has not helped the normally cordial commercial relations between the airport operator and the airlines in the run up to, and during, this inquiry.

The CAA’s quinquennial regulatory review of airport charges

1050. As stated earlier, BAA is an airport designated for the purposes of section 40 of the 1986 Act and, as such, requires ‘permission’ under section 37 of the 1986 Act to levy airport charges. In relation to such permission the CAA, as regulator, shall set ‘conditions’ which it considers appropriate for regulating the maximum amounts which Stansted Airport Limited may levy by way of airport charges during the period of five years from a date specified by the CAA [CD/259 section 40(3)]. Furthermore, before imposing such conditions, the CAA shall make a reference to the Competition Commission under section 43 [CD/259 section 40(9)]. In the performance of its duty to set conditions, the CAA shall perform its functions in the manner which takes into account the matters in section 39(2); these include “to encourage investment in new facilities at airports in time to satisfy anticipated demands by users of such airports”. Thus the CAA’s conditions are to ‘encourage’ timely investment in new airport facilities.

1051. The CAA’s latest quinquennial review (the 5th Quinquennium) commenced in 2005 and the process for review is broadly as set out in CD/165 (CAA Process for the Reviews – October 2005), subject to the timetable having slipped somewhat. Within that framework, the CAA also identified the process known as ‘Constructive Engagement’ which was to take place between airports and airlines [CD/165 paragraph 2.14]. It is not the purpose of these Closing Submissions to review the progress of the current regulatory review, suffice it to say that in respect of Stansted the end of the 4th Quinquennium has been extended by 12 months to 31 March 2009 to allow the Government to consult on the possible de-designation of Stansted.

1052. If Stansted remains a designated airport, then the issue of concern to the ACC is the way in which BAA’s future capital expenditure (capex) at Stansted is taken account of in the assessment of airport charges allowed by the CAA.  The CAA sets out the ‘Standard Regulatory Building Block Approach’ in section 8 of its ‘Airports review – policy issues: Consultation paper’ (December 2005) [CD/256 – see in particular Figure 8-1].

1053. That ‘Standard’ approach is itself up for review, however, as was made clear in section 24 of the CAA’s ‘Initial Proposals’ for Heathrow, Gatwick and Stansted [CD/164 paragraph 24.1 and following]. The alternatives under review include (Option 2) setting a price cap at a level unrelated to the level of investment undertaken by BAA. Should the airport remain ‘designated’, therefore, it is by no means certain that the regulatory context described in the ACC’s forecasting evidence would remain that under which price controls are imposed. What can be said with certainty, however, is that the relationship between the airport operator and some of its airlines has been clouded by the opposing positions they have taken up on many of the issues being considered in the review.

1054. That point is amply illustrated by the much vexed question of the disclosure of information under Annex 4 of the CAA’s decision of February 2003 [ACC/104]. That is not a matter, however, which need trouble the Inspector and Secretaries of State for long, as the claims and counter-claims made in that regard have all been dealt with by the CAA and its conclusions set out in detail in ‘Supporting paper IX’ to the CAA’s initial price control proposals, entitled ‘Review of BAA’s compliance with Annex 4 of CAA’s Decision of February 2003’ [ACC115 page 1084 and following]. Whilst BAA accepts that there are areas where the CAA recommends improvements in its disclosure of information, it is also right to record that the ACC’s criticisms are rejected on a whole range of issues.

1055. On 31 May 2007 the Secretary of State for Transport wrote to the Chairman of the CAA asking for its advice on whether Manchester and Stansted airports should be de-designated for the purposes of section 40 of the 1986 Act [CD/445 Annex B]. In July 2007 [CD/445] the CAA reported recommending that both of those airports be de-designated. The Secretary of State for Transport has not yet made a determination on that advice but the ACC opposes the de-designation of Stansted Airport [CD/577] and, again, this colours its relationship with BAA. De-designation would allow the operator to set airport charges by reference to normal commercial considerations, subject to general oversight on competition issues by the European Union and the Competition Commission under the Competition Act 1998 [CD/445 Annex A paragraphs A13-A15]. 

1056. It can be seen, therefore, that this planning inquiry has taken place against a backdrop of considerable uncertainty in the regulatory context for the operation of Stansted Airport, uncertainty that has placed considerable strain on relations between the airport operator and some of the airlines. 
The OFT’s 2007 reference to the Competition Commission

1057. In April 2007 the Office of Fair Trading (“OFT”) made a reference to the Competition Commission under section 131 of the Enterprise Act 2002 for an investigation into the supply of airport services by BAA within the UK [CD/324 Exec Summary paragraph 1.1]. The OFT considers that three interlinked features of the market for the supply of airport services in the South East may prevent, restrict or distort competition; being [CD/324 paragraph 5.2]:

i. the joint ownership of Heathrow, Gatwick and Stansted airports by BAA;

ii. the existence of development restrictions and capacity constraints; and

iii. the regulatory regime applied to BAA’s airports.

1058. On this last issue the OFT has expressed “concerns” about the impact of the current regulatory framework on investment decision [CD324 paragraph 1.9]. In that context it needs to be noted, however, that the OFT’s view was that “The current regulatory framework may encourage BAA or the airlines to engage in regulatory gaming” [CD/324 paragraph 5.19 third bullet – emphasis added]. Thus it was not being suggested that there was ‘regulatory gaming’ by BAA or the airlines [see also CD324 paragraph 8.5 bullet 3].
1059. The Competition Commission has not yet reported on this reference but, once again, the airport operator and some of the airlines find themselves taking opposing positions on many points.

BAA’s proposals for a second runway at Stansted
1060. In December 2005 BAA published its consultation proposals for a second runway at Stansted Airport [CD/217]. The consultation was to run from 9 December 2005 to 24 March 2006 [CD/217 p.6 inset box]. That document consulted on seven masterplan options and included detailed information on the capital costs of the options and specific questions for ‘airport users’. It also made clear that a detailed briefing would be given to the Stansted Airlines Consultative Committee [CD/217 page 63]. That detailed briefing took place and the ACC made representations on the issues raised. 

1061. In fact BAA continued to discuss masterplan options with the ACC until well after the end of the consultation deadline and, indeed, continued to do so through 2006. In the event, BAA chose to announce its proposed masterplan in January 2007. BAA entirely rejects the proposition, alleged by the ACC that it did not carry out proper and appropriate consultation on its G2 proposals, but has not challenged the ACC’s allegations in this inquiry as they relate to G2 and not the G1 application before the Secretaries of State.
1062. In the event, the masterplan option chosen by BAA [CD/167] was not that preferred by the ACC. That in itself has become yet another issue between the airport operator and some of the airlines and it is clear that this issue has also coloured the ACC’s approach to the G1 application [see, for example, ACC/40 section 15]. The merits of BAA’s emerging G2 proposals are, however, not a matter properly for debate at this public inquiry.

Conclusions

1063. Much of the ACC’s evidence is directed towards the four issues identified above. In respect of these it is difficult to understand what relevance they have to the issues before this inquiry other than as background. Certainly they should carry little weight in relation to the central issues concerning the variation of conditions ATM1 and MPPA1 on the 2003 planning permission for Stansted Airport. They do, however, help to explain the context for the ACC’s desire to see an ‘interim’ 30 mppa condition to “protect airlines and passengers from airport charges … that could result from BAA’s planning application” [ACC/40 paragraph 5.14]. The ACC presents a commercial objection to the expansion of the airport to 35 mppa, and the Inspector and the Secretaries of State should be under no illusion about that. The ACC’s objection needs to be understood in its wider regulatory context.

The ACC’s justification for a 30 mppa condition

1064. As we have said, the stated purpose of the ACC’s proposed ‘interim’ 30 mppa condition is to “protect airlines and passengers from airport charges … that could result from BAA’s planning application” [ACC/40 paragraph 5.14]; it is not justified on environmental grounds
. Clearly any condition which is not of relevance to planning fails one of the fundamental tests for a condition identified in paragraph 13 of the Annex to Circular 11/95 [CD/116]. Paragraph 20 of the Annex to Circular 11/95 states in terms that “A condition which has no relevance to planning is ultra vires.” (original emphasis). This follows the well established principle that a condition which is imposed solely or primarily to serve some non-planning purpose is invalid: see, for example, R v. Hillingdon LBC ex p Royco Homes Ltd [1974] 1QB 720. 
1065. The Inspector and the Secretaries of State will have to consider whether the ‘interim’ 30 mppa condition, as proposed by the ACC, does properly relate to a planning purpose, as opposed to the economic regulation of the airport operator. BAA submits that the ACC has provided no adequate explanation as to why a condition whose express purpose is to “protect airlines and passengers from airport charges … that could result from BAA’s planning application” [ACC/40 paragraph 5.14] could properly be relevant to planning; but that is a matter for the Inspector and the Secretaries of State.
1066. In any event, these Closing Submissions will go on to consider the arguments submitted in support of the ACC’s ‘interim’ 30 mppa condition. These are considered under the following broad headings:

i. Air traffic forecasts;
ii. Planning policy;
iii. Physical development to support 35 mppa;
iv. The relevance of planning permission to economic regulation; and
v. The relationship with G2.

Air traffic forecasts

1067. It is a central plank of the ACC’s case that the growth of air passengers numbers at Stansted will be slower than BAA has forecast and that, therefore, there is no need to raise the passenger limit in condition MPPA1 to 35 mppa yet. BAA does not accept the ACC’s forecasts of passenger growth, but even if they were correct that would still not be an adequate reason for imposing an ‘interim’ 30 mppa condition, as the ACC accepts that passenger throughput would ultimately reach 35 mppa. There is no adequate planning reason advanced by the ACC as to why BAA should not be granted planning permission for the airport to expand to 35 mppa and with facilities being brought forward to meet demand as it arises or when the business case indicates it is appropriate.

1068. The ACC’s real objective is that airport facilities should not be “premature” and “excessive” so as to result in higher airport charges [ACC/1 paragraph 2.6]. The variation of condition MPPA1 to 30 mppa, as opposed to 35 mppa, does not, however, go directly to the issue of whether the future development of permitted airport facilities will be “premature” or “excessive”. It is clear that a 30 mppa condition is not a facilities ‘phasing’ condition; it is a passenger throughput condition. If Stansted remains a designated airport, the issue of whether facilities are brought forward ‘prematurely’ or are ‘over-specified’ will not be controlled by a 30 mppa condition; they will be a matter for discussions between BAA and its customers and, ultimately, the regulator.
1069. Even in circumstances where Stansted was de-designated, the issue of whether facilities had been brought forward ‘prematurely’ and/or are ‘over-specified’, and the consequences thereof for landing charges, would be a matter for commercial negotiation between the parties. It is simply not an adequate justification for the imposition of an ‘interim’ 30 mppa planning condition. Thus even if the ACC’s forecasts were correct, their’s is still a bad argument.

The ACC’s overall forecasts
1070. The ACC’s position on overall traffic growth is summed up at paragraph 5.67 of the ACC’s forecasting evidence as follows:

“Whereas, I would concur with the quantum, if not the mix, of growth which BAA forecasts for Stansted, assuming airport charges remain at a competitive level similar to the actual charges that have applied in the past, I consider that the effect of increasing airport charges in the next quinquennium (Q5) would see growth at Stansted restricted to give a passenger volume in the range 26 to 32.5 mppa by 2015.”
1071. It needs to be noted that the range of the York Aviation’s ‘restricted’ growth scenario of 26 to 33.5 mppa encompasses BAA’s CIP 2007 forecast for 2014/15 of 33 mppa [ACC/10 page 125]. In other words, the ACC’s position on overall growth may actually support BAA’s evidence. The implication of York Aviation’s forecast range, however, is simply that growth to 35 mppa could be deferred slightly when compared to BAA’s forecasts. Even if that were the case, however, it would still not be a reason to restrict growth to 30 mppa on this application. 
1072. The process of obtaining planning permission can be a lengthy and expensive one, and the design and construction of airport facilities can also have long lead times. In a context where it is Government policy to make full use of the existing runway at Stansted, it is perfectly reasonable that the airport operator should want to plan capacity reasonably far ahead; in this case to 35 mppa. The fact that BAA might, or might not, have sufficient time to put in a planning application lifting the ACC’s ‘interim’ 30 mppa condition before a G2 decision is to miss the point. There mere fact that BAA might be able to do that is not a good planning reason for requiring it to do.
1073. In support of its position on slower growth, the ACC pointed to a downturn in passenger numbers at Stansted in the early part of 2007, although the Inspector may wish to note from BAA/6/G that that dip was strongly reversed in the summer and overall air passenger growth is now back to its previous trend.

Forecasting methodology
1074. Much of the evidence of the ACC’s forecasting witness was concerned with a critique of BAA’s air traffic forecasting methodology and the promotion of York Aviation’s as a better alternative. In the light of the relative agreement on the overall forecasts, it is difficult to understand what purpose is served by this approach, although it may simply relate to the passenger mix on which there were differences between the parties.

1075. BAA and York Aviation clearly disagree on the most appropriate methodology for forecasting the medium to long term growth of passenger throughput at Stansted. As discussed earlier in these closing submissions, BAA adopts a ‘top-down’ approach similar to that used by the DfT, the CAA, Boeing, Airbus and most other airports. SH&E, UDC’s advisers, have also endorsed BAA’s forecasting methodology as appropriate [CD/133 paragraph 2.5]. 
1076. York Aviation’s methodology can be described as a ‘bottom-up’ approach in which the forecaster looks at individual routes and services in order to build up an overall picture of growth. The ACC’s forecasting witness herself accepts that such a methodology has “limitations” for long term forecasting [ACC/11 paragraph 6.2]. It is BAA’s submission that it also has limitations in the context of forecasting growth to 2015.

1077. In broad terms, BAA submits that the ‘limitations’ of York Aviation’s methodology, which made it unsuitable as a forecasting tool at this inquiry, are:

i. The ‘bottom-up’ approach set out in ACC/11, and upon which York Aviation’s forecasts were based, was described by the ACC’s forecasting witness herself as “not fully worked up” and “a siting shot, giving a range of possible outcomes”.

ii. York Aviation’s methodology relies on large numbers of ‘assumptions’, which can, for example, be seen in paragraph 6.5 of ACC/11 dealing with the ‘optimistic scenario’. Indeed, that element of York Aviation’s forecasts are based on no less than five separate assumptions.

iii. York Aviation’s forecasts to 2015 have not taken into account econometric parameters such as growth in the economy or changes in real air fares
. The ACC’s forecasting witness says that this is unnecessary at an airport where the traffic is predominantly ‘low cost’; BAA does not accept that.

iv. The ACC’s forecasting witness places considerable weight on the price elasticity of demand for air travel on ‘low cost’ carriers [ACC/11 paragraphs 5.17-5.25]. This is a major issue between the parties. Indeed, the ACC’s forecasting witness makes the point herself that if airport charges were to remain at the levels prevailing at Stansted in the past, then she would agree with BAA’s forecasts [ACC/1 paragraph 5.67]. In this context, it is important to note that she herself recognises that her data on the elasticity of price changes only explains about 32% of the observed changes in growth rates [ACC/11 paragraph 5.25]. Although she then makes a 50% adjustment to her elasticities to account for this, that adjustment is itself arbitrary.

v. York Aviation’s forecasts also assume a higher level of landing charges (£8.50 by 2012/13) [ACC/11 paragraph 5.24] than that assessed by BAA (£8.00 by 2014/15 – [CD/519 point 4 (p.2)]). On its approach, that a lower level of airport charges (as assumed by BAA) should be expected to lead to a higher forecast of passenger demand.

1078. In its assessment of passenger forecasts, BAA does take comfort from the fact that its forecasts are in line with those of the DfT, who specifically model the ‘low cost’ sector [CD/232 chapter 4]. The DfT comments as follows on the ‘No Frills Carrier’ (“NFC”) sector of the market in relation to its own model:

“The DLL25 version incorporates a supply-side model which generates and geographically distributes the new NFC demand stimulated by the start-up of new low cost services. This process uses relationships between the reduction of the total costs of air travel and the stimulation to demand at the local (district) level caused by the appearance of low price frequencies to new destinations. These relationships have been derived from CAA surveys at NFC airports including Stansted, Edinburgh, Liverpool and Luton.” [CD.232 paragraph 4.8]

1079. DfT forecasts a passenger throughput of 32.8 mppa at Stansted in 2015 [CD/232 p71]; almost exactly the same as BAA’s CIP 2007 forecast [ACC/10 page 125].
Passenger mix
1080. The ACC’s case on passenger mix focuses on three issues being

i. long haul passengers;

ii. transfer passengers; and

iii. busy hours rates.

Long haul passengers

1081. York Aviation derives its long haul forecasts separately from its overall forecasts of passenger growth; this can be seen in ACC/11 paragraphs 5.35-5.44. Again, York Aviation adopts a ‘bottom up’ approach setting out a number of destinations where it is ‘assumed’ that Stansted’s catchment area could support daily long haul services with around 100,000 passengers per year patronage [ACC/11 Appendix B Table B5]. It is then stated that if low cost long haul carriers achieved similar price competitiveness as low cost short haul carriers at Stansted, long haul traffic would be “broadly in line” with BAA’s forecasts [ACC/11 paragraph 5.41]. York Aviation does not accept that such competitiveness would be achieved, however, and so arbitrarily assumes that long haul services would only achieve half (50%) the market penetration achieved by short haul services [ACC/11 paragraph 5.42]. On that basis, York aviation forecasts some 1.4 mppa long haul passengers in 2014. On the basis that less than daily services are included in its assessment [ACC/11 paragraph 5.40] York Aviation forecasts that long haul traffic would in fact reach 2.6 mppa in 2014 [ACC/11 paragraph 5.42]. This compares with BAA’s long haul forecast of 3.5 mppa in 2014 [CD/19 Table 2 – 10% of 35 mppa].

1082. BAA suggests, however, that there are a number of flaws in the York Aviation approach, as follows:

i. The York Aviation long haul forecasts are not based on econometric growth factors which will influence growth in this sector.

ii. York Aviation takes no account, or insufficient account, of the emergence of the low cost long haul market. Developments such as the emergence of Air Asia in the Far East and Ryanair’s plans to launch a low cost long haul company in Europe, all point to a rapid expansion in this area as happened in the short haul market in the 1990s and early 2000s. York Aviation’s evidence accepts, in terms, that it has not taken account of the emergence of markets such as China [ACC/11 paragraph 5.40].

iii. Whilst York Aviation asserts that low cost short haul airlines ‘generate’ market growth, this argument appears to be abandoned for low cost long haul carriers.

iv. York Aviation does not have the market intelligence on new entrants available to BAA. For example, BAA was able to point to the new American Airlines twice daily service to New York which was announced on 5 July 2007 and which is a significant development in the growth of Stansted’s long haul market.

1083. It also needs to be said that it is not entirely clear what part, if any, the ACC’s evidence on long haul passenger numbers plays in its case on the need to vary planning conditions ATM1 and MPPA1.

1084. It is also worth noting that SH&E, far from supporting the ACC’s position, considered that BAA’s long haul forecasts could in fact be conservative [CD/133 paragraph 3.22-3.45]. SH&E was of the view [CD/134 paragraph 2.61] that:

“… the York long haul forecasts are produced in a somewhat mechanistic manner and so do not reflect the experience with the development on LCC services from Stansted. Whilst we would accept that forecasts for an airport have to be based on the demand that arises in its catchment area the question is what the relevant catchment area is. York has defined a relatively tight catchment area whereas we would consider a wider catchment taking in large parts of London and the South East.” 

1085. SH&E also summarised in CD/134 the main reasons for considering the BAA long haul forecasts conservative [CD/134 paragraph 2.64]. SH&E’s position acts as a strong counter-weight to that adopted by the ACC and gives BAA considerable confidence that its long haul forecasts are about right.

1086. The implications of the ACC case do not suggest greater impacts than those assessed. With a lower long haul passenger mix the average pax per PATM at the airport would tend to fall [see ACC/1 Table 5.8] so that with a proposed condition ATM1 restricting passenger ATMs to 243,500 movements there would be fewer than 35 million passengers carried in a year and thus lower surface access impacts, for example, than assessed in the ES. 

1087. BAA remains confident in its long haul passenger forecasts which it regards as robust. 

Transfer passengers

1088. It is worthy of note that the York Aviation forecasting report [ACC/11] makes no forecast of transfer passengers and ACC’s forecasting witness did not suggest any such percentage in cross-examination
. It is worth emphasising this point as other parties appear to think that the ACC justified a 10% transfer rate as being appropriate in 2014; it did not. By contrast, BAA’s evidence on this issue is that in the 25 mppa case the transfer proportion at Stansted will be about 10% whilst in the 35 mppa case it will rise to about 17% [CD/19 paragraph 7.2.3].

1089. The ACC forecasting proof of evidence does deal with the issue of transfers and it is argued that transfer numbers will not reach 17% in the 35 mppa case [ACC/1 paragraph 5.63]. This position is closely related to the ACC’s position on long haul traffic and, indeed, the ACC forecasting proof comments that “if long haul growth is over stated in BAA’s forecasts then transfer growth is likely to be substantially over stated” [ACC/1 paragraph 5.64]. 

1090. On this issue it is important to note that recent experience at Stansted tends to support BAA’s position. The 2006 CAA air passenger survey [CD/444] shows that in that year, with a passenger throughput of about 23.7 mppa, Stansted had some 10.2% transfer passengers [CD/444 Table 2.11 (23,679k total passengers) and Table 5.3 (21,272k terminating passengers)]. This is very close to BAA’s assessment of about 10% in the 25 mppa case.

1091. BAA’s position on the appropriate transfer percentage in the 25 mppa case and 35 mppa case was set out in CD/19 paragraph 7.2.3. In broad terms, BAA’s forecast of 17% transfers in the 2014 35 mppa case is based on its view of there being:

i. more long haul traffic at Stansted in the 35 mppa case then is served in the 25 mppa case; and

ii. a wider range of destinations being flown by Stansted airlines in the 35 mppa case than in the 25 mppa case.

1092. The ACC case fails entirely to follow through on the implications of its evidence on transfer numbers. As BAA has amply demonstrated, even if the transfer percentage in the 35 mppa case was only 10%, as has been suggested by SSE, the implications for surfaces access movements would still be well within the ‘35 mppa + 15%’ surface access sensitivity test used to assess impacts and the ACC has not suggested otherwise. The ACC evidence on this issue seems entirely without purpose.

Busy hour rates (“BHRs”)

1093. Once again, the ACC forecasting report [ACC/11] contains no comment on BAA’s BHRs or, indeed, daily demand profiles. In the ACC forecasting proof, however, an attempt is made to criticise BAA’s approach, although it is not clear how or why this fits into the ACC case on an ‘interim’ 30 mppa condition.

1094. BAA’s forecast BHRs were set out at CD/19 Table A1.10, although slightly different forecast were given in the CIP 2007 [ACC/10 page127]. The ACC forecasting witness accepts that the daily profile of demand will flatten from that achieved now, but argues that it will not flatten to the extent envisaged by BAA in the ES [ACC/1 paragraph 5.72]. It is important to note, however, that in relation to the slightly amended BHR figures in the CIP 2007, the ACC’s forecasting witness had little or no criticism
.

1095. It is argued by the ACC that the profile of passenger demand throughout the day is highly material to the consideration of the surface access implications of the development, but this is to entirely miss the point that because of the ‘lead and lag’ times for departing and arriving passengers [CD/14 Appendix D], the peak BHRs for passengers in the terminal building do not coincide with the peak hours on the highway network. Thus if BAA has underestimated the BHRs in the ES, as suggested by the ACC, and thereby overestimated passenger flows in other hours, that may actually reduce the flows during the peak hours on the highway network. Again, it is not entirely clear what purpose is served by the ACC’s evidence on BHRs.

Conclusions on air traffic forecasts

1096. The ACC’s evidence on air traffic forecasting issues suggests that growth might be slightly slower than is indicated in BAA’s forecasts. BAA does not accept that, but even if it were correct, it does not justify a 30 mppa condition. If the need and benefits of a 35 mppa airport were deferred, so to would be the environmental impacts. In any event, the ACC’s forecasts are implausible in the context that passenger demand is continuing to rise strongly this year [BAA/6/G] following recent rises in airport charges and Airport Passenger Duty (APD). 
Planning policy

1097. In general terms, the ACC appears to make four principal points in relation to policy issues, being:

i. that less weight should be attached to airport proposals brought forward without the support of the airlines;

ii. that the demand forecasts in the SERAS consultation exercise were based on lower demand forecasts than used in the ATWP;

iii. that the policy of making full use of the existing runway at Stansted does not require an application for 35 mppa immediately; and

iv. Government policy on sustainability means that airport facilities should not be brought forward before they are needed.

That less weight should be attached to airport proposals brought forward without the support of the airlines
1098. This point is encapsulated in the assertion that “Given the clear policy set out in the RSS, much less weight should attach to proposals which come forward without the support of partners as is the case in relation to BAA’s current application.” [ACC/1 paragraph 3.10]. 

1099. This is a bad point on a number of levels:

i. The policy particularly relied on [ACC/1 paragraph 3.8] is Policy E8 in the Secretary of State’s proposed changes to the East of England Plan [CD/76], but this merely states that the timely provision of infrastructure, a surface access strategy and environmental safeguards at Stansted and Luton airports is the “responsibility” of the relevant airport operator/owner in conjunction with ‘partners’. In the G1 context, the reference to ‘partners’ is clearly directed to other bodies with ‘responsibility’ for delivering the surface access strategy etc. This would include the Highways Agency and highways authorities, but certainly not the ACC which has no ‘responsibility’ for the delivery of any such infrastructure.

ii. In relation to Structure Plan policy BIW9 the ACC draws attention to the requirement that proposals for new airport development will be determined in accordance with criteria including “(iii) Air travel needs of  … business … users” [ACC/1 paragraph 3.15]. Again, this is a thoroughly bad point and cannot properly support the suggestion that proposals have to have the support on the ACC.

iii. The ACC also draw attention to the guidance in the ATWP that “New airport capacity should be paid for by airport users. We look to the airport operator to take it forward in a way that is responsive to users, and to provide the necessary funding.” [CD/87 page 118 (box)]. BAA’s proposals have sought to respond appropriately to the requirements of airport users and, in that context, it needs to be remembered that the term ‘airport users’ is not synonymous with the ACC. The ACC does not represent all the existing airlines, it does not represent new entrants and it certainly does not represent individual passengers. 

iv. In any event, the ACC’s argument that “much less weight should attach to proposals which come forward without the support of partners” is itself meaningless, as weight does not attach to a proposal but to a policy.

1100. Ultimately, it is a commercial decision for the airport operator to bring forward those proposals it thinks appropriate. Whilst it will clearly want to take into account the reasonable views of the existing airlines at the airport in forming that judgement, in the end the judgement is its’ alone. This position is fully endorsed by Government in the ATPR which states that “The timing and nature of development of Stansted remain a commercial decision for the airport operator.” [CD/88 paragraph 5.14].

That the demand forecasts in the SERAS consultation exercise were based on lower demand forecasts than used in the ATWP
1101. This theme was principally pursued in cross examination of BAA’s witnesses and it is not clear quite how, if at all, it fits into the ACC’s case on the need for a 30 mppa condition.

1102. It is certainly right that ‘The Future Development of Air Transport in the United Kingdom: South East’ (February 2003)[CD/113] looked at lower demand forecasts than are currently being put forward by BAA [see CD/113 Table 9.1 which assumes 23 mppa in 2015]. It needs to be borne firmly in mind, however, that:

i. The consultation was not about ‘demand’ at any particular time in the future, but about ‘capacity’. This is clear from the first two of the three ‘questions’ posed at paragraph 1.3 of CD/113, which then form the structure of the entire consultation document. It is also clear from the questions posed in the structured Questionnaire at the front of the document and the rather more free-form summary of questions at Appendix A of the document. In that regard it is clear that the ‘capacity’ of the airport in the ‘maximum use’ scenarios was 35 mppa [see, for example CD/113 Tables 9.1 and 14.2].

ii. The Government subsequently revised its forecasts upwards and these are set out in CD/232 – ‘Passenger Forecasts – Additional Analysis’ (2003). These forecasts show the 2015 demand in the ‘Max Use of Existing Runways’ at Stansted scenario as 32.8 mppa [CD/232 page 71]; very close to BAA’s CIP 2007 figure.

1103. In any event, it is clear that the ATWP itself supports the full use of the existing runway at Stansted and that that is not in any way contingent on a lower demand forecast than was assumed in the ATWP or, indeed, in BAA’s own evidence.

That the policy of making full use of the existing runway at Stansted does not require an application for 35 mppa immediately

1104. BAA accepts that the ATWP policy of making full use of the existing airport capacity at Stansted does not require it to apply for that full capacity on one go. On the other hand, nor does the policy preclude the operator from doing so. BAA is urged to make full use of the existing runway and to “seek planning permission in good time to cater for demand as it arises.” [CD/87 paragraph 11.26]. BAA is acutely aware that it can take a considerable time to be granted planning permission for airport expansion. Its current section 73 application to vary two conditions was made on 26 April 2006 [CD/1], though the work needed to prepare it commenced in 2004.  Similarly, the process of obtaining the 2003 planning permission took some four years from inception to the grant of planning permission.  Of those four years, twenty months elapsed between the submission of the application [CD/28 application forms] and the grant of planning permission by UDC [CD/30]. Additional airport facilities also have their own design and construction lead times which can add to the delay in bringing forward further capacity. For all these reasons, BAA’s commercial judgement is that it is right to apply now to lift conditions ATM1 and MPPA1 to allow 35 mppa’s worth of capacity at the airport.

1105. That is a proper commercial judgement for the airport operator and not a matter for a planning inquiry unless it was considered that the environmental impacts of a 35 mppa airport were unacceptable. No such case has been established and, indeed, in the case of the ACC, none has even been advanced.

Government policy on sustainability means that airport facilities should not be brought forward before they are needed

1106. This line of argument is made by ACC in relation to PPS1 [CD/92] paragraph 1 which states that “Good planning ensures that we get the right development, in the right place and at the right time.” [ACC/5 paragraph 2.9/10]. Again, the argument is fatally flawed. There is no evidence before the inquiry, and nor could there be, that BAA would bring forward any of the future G1 facilities before they were required and/or before there was a good business case to bring them forward.

1107. If the ACC believes that BAA is bringing forward airport facilities before they are needed, then that is a matter that they may wish to take up with the regulator, but it is certainly not an adequate ground for the imposition of an ‘interim’ 30 mppa condition.

Conclusions on planning policy
1108. In relation to the ACC’s case on planning policy the simple point that can be made is that none of these arguments adequately justifies an ‘interim’ 30 mppa condition in terms of the tests in Circular 11/95 paragraph 14 [CD/116].

Physical development to support 35 mppa

1109. In ACC/25 the ACC produced a schedule of ‘Stansted Key Future Capacity Projects – Planning and CIP Status’. The data on this schedule is agreed, save in respect of those three columns headed ‘ACC Required to need demand …’, which are ACC’s view and not agreed by BAA. The ACC seeks, by this schedule, to set out its views on those facilities which are required to meet demand at 30 mppa, 35 mppa and beyond 35 mppa.

1110. Whilst not accepting the ACC’s analysis, BAA will clearly have to form a judgement, in relation to each of these facilities, on when the development is brought forward. That is clearly a commercial judgement for BAA. In that regard, it is important to note that in the G1 planning application to vary conditions ATM1 and MPPA1, BAA is not asking for permission for any additional facilities. It is not alleged by the ACC, and indeed nor could it properly be alleged, that any of the physical development it identifies as being required with a throughput beyond 30 mppa has any unacceptable environmental impact. Indeed, all that development either has planning permission or GPDO rights. 

1111. Once again, the purpose of the ‘interim’ 30 mppa condition can be seen for what it is; simply an attempt to restrict BAA in the ordinary and proper running of its business in order to achieve the ACC’s desired objective in relation to airport charges. The mere fact that certain development with planning permission and GPDO rights is likely to be brought forward with the airport operating at above 30 mppa, and that this may play some part in the setting of airport charges, is not a good reason for the Secretaries of State to impose an ‘interim’ 30 mppa condition. Furthermore, in the next Quinquennium (2009-2014), it is G2 expenditure, rather than G1 expenditure, which forms the bulk of Stansted’s capital expenditure programme [ACC/10 p105 Table].

1112. In short, the logic of the ACC’s line of argument is again flawed.

The relevance of planning permission to economic regulation

1113. It is a central theme of the ACC’s case that the grant of planning permission for airport facilities in some way pre-determines the outcome of the CAA’s regulatory review leading to the setting of the ‘price cap’ on airport charges.

1114. This analysis is wrong for a number of reasons:

i. The CAA has set out the role of planning permission in its ‘Airports Review Policy Update’ advice [CD/392 paragraph 4.53]; a passage to which the ACC did not draw the inquiry’s attention. Paragraph 4.53 provides that:

“… the argument has been made that revenue advancement is not justified where the investment being pre-funded has not been awarded planning permission. The CAA recognises that a key consideration in deciding on the degree of revenue advancement would be the likely size and imminence of the capital expenditure. Equally, the CAA would expect to take into account whether an investment has been awarded, or is likely to be awarded, planning permission. In the case of Stansted airport, the analysis set out in the Government’s White Paper, and further analysis undertaken since then, will bear on this question. All that said, as a matter of principle, the absence of planning permission is not a reason to prevent some form of revenue advancement.” (emphasis added)

Thus it can be seen that the existence of an ‘interim’ 30 mppa condition would not, in fact, prevent revenue advancement for a 35 mppa single runway Stansted or, indeed, for G2 (which is also unlikely to have planning permission by the start of the next quinquennium (March 2009)). In other words, an ‘interim’ 30 mppa condition would not even achieve the ACC’s misguided objective for imposing it.

ii. If Stansted is deregulated, the imposition of an ‘interim’ 30 mppa condition becomes even less material to the setting of airport charges. In the circumstances where Stansted is deregulated the setting of airport landing charges will be a matter for commercial negotiation between the airport operator and its airline users. In those circumstances, the airport operator will itself have regard to its planned and programmed capital expenditure for the airport, having regard amongst other things to the policy advice in the ATWP on ‘making full use’ of the existing runway and on the development of a second runway. An ‘interim’ 30 mppa condition could not reasonably be expected to prevent the airport operator from looking beyond an airport operating at 30 mppa and thus would serve no real purpose in the process.

iii. Furthermore, as mentioned above, for the next quinquennium (2009-2014) the bulk of the forecast capital expenditure in the CIP 2007 in fact relates to G2, not G1 [ACC/10 page 105 Table], rendering an ‘interim’ 30 mppa condition even more meaningless as a mechanism for controlling airport landing charges. 

1115. In can be seen, therefore, that the ACC’s central argument for the imposition of an ‘interim’ 30 mppa condition [ACC/40 paragraph 5.14] is based on a faulty analysis of the role of planning permission in the setting of airport charges.

The relationship with G2

1116. BAA’s proposed second runway project, known as G2, is not the subject-matter of this planning inquiry; although a number of objectors would have liked to make it so. BAA announced its G2 development proposal [CD/167] in January 2007, but has not yet made any planning, or other, applications to bring that development forward. That announcement followed an extensive consultation exercise which started in December 2005 [CD/217]. The option eventually selected was not the ‘preferred’ option identified in the consultation document.

1117. The ACC, along with many others, took part in that programme of consultation and its views were taken into account. In this context it is important to note that the ACC has not settled on any definitive alternative G2 layout that it might prefer to that selected by BAA
.

1118. The ACC accepts that all the substantive new development proposed by BAA as part of its proposed G2 layout falls ‘outside’ the area of the current planning approvals [ACC/1 paragraph 7.4] and the ACC’s witness readily accepted in cross-examination that there was little or no conflict between BAA’s G2 proposals and the proposed G1 development
. The ACC’s case on this issue, therefore, relies on potential conflict between the G1 development and some, as yet unspecified, alternative G2 development which the ACC may prefer. This is a very poor line of argument.

1119. BAA has identified in CD/167 the proposed G2 layout for which it is expecting to make a planning application and it was not suggested by the ACC that that body was proposing to make an application for any alternative G2 development
.

1120. Clearly the G2 project will be considered on its own merits when BAA’s planning application is brought forward and there can be no proper justification for imposing an ‘interim’ 30 mppa condition on the G1 planning permission in order not to prejudice some unspecified alternative development for which no application is proposed.

The ACC’s case on surface access issues

1121. The ACC’s case on surface access issues has been dealt with earlier in relation to Reasons for Refusal 6 and 7. It does not provide any adequate justification for the imposition of an ‘interim’ 30 mppa condition.

Conclusions
1122. The ACC’s case before the G1 inquiry seeks to persuade the Secretaries of State that they should impose an ‘interim’ 30 mppa condition on the grant of planning permission. No environmental grounds are advanced for such a condition
 and, indeed, the ACC’s evidence is candid enough to make clear that its proposed ‘interim’ 30 mppa condition is proposed in order to achieve a regulatory outcome [ACC/40 paragraph 5.12-5.14].

1123. The ACC’s approach is misguided and it has completely failed to make out any proper case for the imposition of the interim condition it desires.

STOP STANSTED EXPANSION (SSE)’s CASE

Introduction

1124. SSE is a campaigning pressure group whose single objective is made plain in the name it has adopted.  It prosecutes its campaign in pursuit of that objective with considerable energy and zeal, both inside and outside this inquiry.  

1125. Whilst we respect the right of SSE’s members and its witnesses to state their views clearly and forcefully, there have been occasions where their campaigning zeal has appeared to cloud their objectivity and judgement. This has manifested itself in SSE’s case in, for example, the following ways:

i. SSE has persisted with many points that it had previously put to the Government [CD/261] and/or UDC [CD/201-CD/205], and which were considered and rejected.  This includes arguments in respect of technical issues such as ground noise and air quality assessment, which had been considered and dismissed in the written reports prepared by the independent expert advisers appointed to assist the local planning authority in its determination of the application.  Too often, SSE’s evidence has simply repeated the very same points without attempting to respond to, or even to acknowledge, the reasons why they had previously been rejected.

ii. That tendency to ignore unwelcome developments has continued during the course of the inquiry.  There have been many examples where it has been obvious that SSE’s written evidence has either been overtaken by events, or has proceeded from a misunderstanding of the relevant material, and this has been pointed out in BAA’s main or rebuttal evidence (e.g. water efficiency, air quality and human health, and ground noise). But rather than saving inquiry time by acknowledging those points in evidence-in-chief, these unavoidable concessions have instead only been made grudgingly under cross-examination.  It is as though SSE feels it cannot let go of any one of its myriad objections, irrespective of its merits.

iii. Large parts of SSE’s case, in particular in respect of planning policy, economic benefits and climate change, have constituted more or less veiled attacks on the merits of Government policy.  It has adopted that approach, rather than attempting objectively to consider the application of that policy to the appeal proposals, because the appeal proposals are so clearly in accordance with Government policy.
iv. Where SSE’s expert witnesses have expressed views that do not coincide with its case, SSE has simply abandoned their advice.  Mr. Forbes’ independent expert advice to SSE on forecasts [SSE/5/a], for example, was not consistent with the views that had been expressed by one of SSE’s senior members [SSE/4/a]
.  Mr. Forbes’ advice was apparently not accepted, and indeed ultimately it was the SSE member and not Mr. Forbes who was called to give SSE’s forecasting evidence.
1126. It is also worth making clear, at this point, that at no time has SSE been prevented from calling evidence on any of the matters that it wished to. It has, for example, called evidence on the economic benefits of G1, climate change and on the environmental impacts of the airport operating at above 35 mppa. No complaint can properly be made, therefore, that BAA or the Inspector has limited the scope of the inquiry so as to prevent SSE presenting its case. BAA may argue that certain matters should carry limited weight in the determination of the appeal because, for example, they can be controlled by a 35 mppa condition, but SSE’s evidence has all been heard.
1127. Where SSE’s points were felt by UDC to have merit, they were reflected in the reasons for refusal, and we have dealt with them already.  The rest were rejected, and included most of the objections to which we now turn.

Planning

Nature of SSE’s planning evidence

Limited exercise

1128. The first and most important point to note about the evidence given on behalf of SSE on planning matters is that it was very limited in its scope.  Although in his proof of evidence SSE’s witness appeared to be offering his professional view on the overall planning merits [SSE/3/a page 18, Conclusion], that turned out not to be the case.  In cross-examination SSE’s witness stated clearly that he had not in fact sought to carry out an overall balancing exercise at all
.

1129. Furthermore, SSE’s planning evidence appears to have been drafted without a proper understanding of the likely environmental impacts associated with the proposed development
.  

Lack of balance

1130. At the outset of his cross-examination, SSE’s planning witness accepted that as an independent expert witness, his evidence should be careful, balanced and fair
. Unfortunately, his evidence cannot fairly be said to satisfy those basic requirements.  
1131. The main focus of his evidence, as he confirmed, was to examine the role that the ATWP should play as part of the planning process
.  In dealing with that issue, however, SSE’s planning witness displayed a marked lack of balance.  We would draw attention to the following examples:
i. He accepted that in order to understand the role that the ATWP was intended to play in the planning system, one needed to consider the series of documents that BAA’s planning witness had identified and dealt with in section 4 of his proof of evidence [BAA/1/A]
.  An examination of those documents was, he accepted, of “obvious relevance” to the main focus of his evidence.  And yet, as he acknowledged, not only did his evidence not consider those documents and their implications, it didn’t even mention them
.

ii. It was also accepted that the unprecedented scale of the SERAS exercise and the extent of the consultation exercise which led to the publication of the ATWP was an important relevant consideration in identifying the role that the ATWP was intended to and should play in the planning process
.  Again, however, this was acknowledged to be an important, relevant consideration that had not found its way into his evidence
.

iii. SSE’s planning witness had treated the ATWP as simply one document amongst many
.  His argument, as he confirmed in cross-examination, was that since the publication of that policy in December 2003 there had been a change of circumstances
.  He acknowledged that logically his argument called for an examination of the more recent progress report on the ATWP and what, if anything, it said about these matters
.  He also acknowledged that in his evidence the ‘consideration’ of that document – surely the most important document in the context of his argument that the ATWP is no longer up to date Government policy – was contained in one solitary sentence in paragraph 5.1.24
.  That, he sought to maintain, was a careful, balanced and fair consideration of the ATPR in that context
.  We regret to say that is simply not credible.

iv. SSE’s planning witness also sought to argue that the approach taken in the ATWP had been overtaken by considerations of sustainability and climate change [SSE/3/a page 16 paragraph 5.1.48].  But in examining that issue he completely failed to mention, let alone address, what the ATWP or the ATPR said about these issues
.  As he acknowledged, a balanced and fair analysis of the Government’s policy position on the relationship between air transport and climate change must include an analysis of what is said in the ATPR on that issue, and no such analysis was to be found in his evidence
.

Common ground on planning matters

1132. In the course of his evidence, however, SSE’s planning witness did assist by establishing the following points as common ground between BAA and SSE:

Need and benefits

i. Where national need for infrastructure is clearly set out in national policy, that need does not have to be established through the public inquiry process
.

ii. The ATWP is seen by the Government (in the new White Paper “Planning for a Sustainable Future” [CD/376]) as an example of where national need for infrastructure in the national interest is clearly set out
.

iii. The need for the proposed infrastructure is therefore established by the ATWP and does not have to be established through this inquiry
.  ‘Need’, as he readily acknowledged, is not the same thing as demand.
iv. So far as the employment to be generated by the proposed development is concerned, SSE’s planning witness could not point to any other recent or proposed individual developments in this part of the region which would generate as many jobs
.

National policy

v. The Government has recently reviewed the ATWP, and has not concluded that it is out of date.  In fact, it does not now need be reviewed again for another three to five years
.

vi. In transportation terms he was not suggesting that the ATWP had been overtaken by more recent events
.  Nor was it his case that because expanding the capacity of the airport would mean more people travelling to it, it cannot be in accordance with the Government’s transport policy in PPG13 [CD/106]
.

vii. What is important in national transport policy terms is to ensure that as many as possible of those coming to the airport travel by sustainable modes
.  On the basis that Stansted Airport has the highest public transport mode share of any UK airport, and if any airport is to be expanded, then in line with policy one should seek to expand the airport with the highest public transport mode share.  That, SSE’s planning witness felt, was common sense
.  We agree.

The timing of the application.

viii. It is not the Government’s policy to make the application to increase the use of the existing runway wait until the application for the second runway can be considered.  The Government wants the former application to be made in good time to cater for demand as it arises
.  There is no way that could be achieved if permission for greater use of the existing runway were made to wait for a decision on a second runway

Development plan policy.
ix. There is no in principle opposition to the expansion of Stansted Airport in either the Local Plan, or the Structure Plan
.

x. SSE’s planning witness made an attempt to argue that the application was somehow contrary to the employment objectives of the Local Plan
.  However, SSE’s planning witness accepted that there was no breach of any of the relevant policies or text of the employment chapter of the Local Plan, or of the only constraint one can find in the relevant policies and text, which is to make sure that employment on the airport itself is directly related to or associated with the airport
.  Indeed, it was acknowledged that the appeal proposal would not breach anything in the employment chapter of the Local Plan
.

The emerging RSS

xi. Significant weight should be attached to the policies contained in the RSS proposed changes
.

xii. The RSS proposed changes supports the policies in the ATWP, adopting the strategy in the ATWP and seeking to give effect to the consequence of that strategy in terms of spatial land use planning
.

xiii. The RSS proposed changes is clearly seeking strong economic growth in the region above the business as usual forecast, and that is something he supports
.

xiv. Although in his proof of evidence SSE’s planning witness had suggested that in the emerging RSS “the claimed economic benefits of the growth of Stansted … seem to relate to a second runway …” [SSE/3/a page 5 paragraph 4.1.6], the list of specific economic benefits identified at paragraph 4.3.5 of the emerging RSS apply to airport expansion generally
.

xv. The reference in policy E8 of the RSS proposed changes to “adequate environmental safeguards” reflects the approach in the ATWP [see e.g. CD/87 page 35, paragraph 3.1.5], namely controls, mitigation and compensation
.  If there is any doubt about that, one should go back to the ATWP and look at how those words were used there
.

The 35 mppa condition.

1133. SSE’s planning witness gave his professional view that if the choice is between the grant of planning permission without an mppa condition and one with a condition at 35 mppa, such a condition ought to be imposed for the reason put forward by BAA
. In such circumstances, there can have been little merit in SSE devoting time and energy to a consideration of the impacts of the airport beyond 35 mppa.
Cumulative environmental impacts
Introduction

1134. We will keep our submissions on SSE’s evidence on ‘strategic environmental issues’ [SSE/2/a-d] relatively brief.  There are three reasons for taking this approach:  

i. Firstly, our main submissions as to the adequacy of the ES are set out earlier in these Closing Submissions, and we do not propose to rehearse those points here.  Many of the criticisms made by SSE’s witness on ‘strategic environmental issues’ are either misconceived or, at best, simply disagreements as to the way in which certain topics have been dealt with.  They do not add up to any basis for questioning the adequacy of the environmental impact assessment that has been carried out.

ii. Secondly, we regret to say that SSE’s evidence on this matter [SSE/2/a-d and oral evidence on 17 July 2007 and 18 July 2007] was so unbalanced, selective and riddled with factual misconceptions that it simply does not warrant an extensive response.
As we said in our introductory comments on SSE’s case, its expert witnesses have often failed to adopt the sort of objective and balanced approach that is required of them.  In its evidence on ‘strategic environmental issues’, that lack of objectivity was explicitly acknowledged.  At the end of her oral evidence, SSE’s witness was asked by the assistant Inspector how she would encapsulate the thrust of her evidence in terms of the decision that has to be taken regarding planning permission.  In response, she explained that because of her personal views on the “need to stop the growth in flying soon” she was not able to provide “the kind of balanced perspective that you all need to operate from”
.
That acknowledgment of partiality was refreshingly frank, and helped to explain a great deal about the approach taken in both her written and oral evidence.  It was also consistent with her apparent understanding of the role of the expert witness as being to present an argument
, that is to act as an advocate, rather than to offer an objective and balanced professional opinion.  We identify some examples of this unbalanced approach when considering the substance of SSE’s evidence below.

iii. Thirdly, almost all of the substantive points made in SSE’s evidence [SSE/2/a] were originally put to UDC in SSE’s representations on the application for planning permission [CD/202 Vol. 2, section 3].  To the extent that UDC considered them to have any merit at all, these points were reflected in the reasons for refusal and have been dealt with above.  In fact, the only one of SSE’s points taken up by UDC was the absence of a QOLA.  The rest were considered by UDC’s independent expert advisers and, on their advice, rejected.

Structure of submissions

1135. We have arranged our submissions to address the main issues as they arise in SSE/2/a, under the following broad headings:

i. Cumulative effects;
ii. Underlying trends;
iii. Impacts from baseline to 35 mppa; and
iv. Mitigation.
Cumulative effects

1136. SSE’s evidence made a number of criticisms of the way in which the ES addressed cumulative effects.  None of those criticisms have any merit, and none were adopted by UDC.

Other projects [SSE/2/a page 3, section 3.1]

1137. The ES properly considered the impacts associated with a number of possible developments which might be brought about in the event that planning permission was granted, but for which planning permission was not being sought.  When SSE’s witness was asked in cross-examination to confirm this fact, her response was to assert that almost every chapter of the ES failed to consider those impacts in a clear and consistent fashion.  The only example volunteered was the suggestion that Volume 7 (Energy) should have considered the energy needs of “… travel around the parking lots and stuff”
 and that there was “no proof” that the additional developments had been consistently considered
.  However, when it was pointed out to her that even the most casual reader of the ES could see that the impacts of these additional developments are assessed wherever relevant, she responded “Good, I am happy to give you that one”
. That rather casual approach to criticising the ES was characteristic of the evidence as a whole.  Criticisms were freely made without any apparent effort to check carefully whether they were well-founded or not.

Future proposals at the airport [SSE/2/a pages 3-5, section 3.2]

1138. So far as impacts beyond 35 mppa are concerned, SSE’s witness endorsed the approach of imposing a condition on any grant of planning permission to ensure that level of throughput was not exceeded
.

1139. There is no sensible way in which one could (or should) assess the possible impacts of any proposal for a second runway at Stansted as part of this application, which is in no way dependent upon any such application being made
.

1140. BAA’s approach on this is consistent with that of the Court in R v Swale Borough Council ex p RSPB (1991) 1 PLR 6 in which Simon Brown LJ held, in relation to the EIA regulations, that “The proposal should not … be considered in isolation if in reality it is properly to be regarded as an integral part of an inevitably more substantial development.” (emphasis added). Whilst there is certainly no substantial conflict between G1 and BAA’s G2 proposals, in would not be right to conclude that G1 is an ‘integral part’ of an ‘inevitably’ more substantial development comprising G2. Thus there can be no proper objection to considering the environmental impacts of G1 ‘in isolation’ from the potential future impacts of G2.
Assessment of cumulative impacts [SSE/2/a pages 5 to 8, section 3.3]

Definition of cumulative effects

1141. The definition of ‘cumulative effects’ provided on behalf of SSE [SSE/2/a page 5, paragraph 3.3.1] has no status in UK or EC law.  In so far as it was possible to identify the source of what was presented by SSE as an authoritative definition, it appears to have been adapted from Californian environmental legislation
.

1142. In response to cross-examination, a different definition was advanced, namely:

“Cumulative impacts: Impacts that result from incremental changes caused by other past, present or reasonably foreseeable future actions together with the project.”

1143. The assessment that has been carried out, and which is recorded in the ES, has taken account of such impacts.  As SSE’s witness acknowledged, the definition she advanced draws a distinction between, on the one hand, the project being assessed, and, on the other hand, past, present or reasonably foreseeable actions, which are the things against which you compare
.  In this case the ‘primary assessment’ is to compare the 35 mppa case (the project), against the 25 mppa case, which is the past, present and reasonably foreseeable situation at the airport if the two conditions are not varied in the way described.

1144. Although SSE’s witness did not accept that analysis, the reasons given for her dissent made no sense
.  Interestingly, when asked by the Inspector whether it was part of her case to deny that “… if the appeal is dismissed the 25 mppa, then the 25 mppa scenario is likely to occur and the effects that go with it”, her reply was “No, it is not”
.

Cumulative effect of different impacts of G1

1145. SSE’s evidence criticised the ES for not providing combined contours showing ground noise and air noise [SSE/2/a page 6, paragraph 3.3.3].  BAA’s evidence explained why that was neither necessary nor appropriate, and we have dealt with that matter in relation to ground noise below. It is perhaps worth noting, however, that SSE’s witness on strategic environmental issues had evidently misunderstood the reasons why UDC’s expert advisers concluded that BAA was justified in not producing combined contours
.  

1146. There were also criticisms of the approach to total traffic impacts [SSE/2/a page 6 paragraph 3.3.5], but when SSE’s witness was cross-examined on this the following points emerged clearly:

i. The ES does predict total traffic levels in 2014 and 2023 and there are vast amounts of data on the forecasts in those two years
. 

ii. There is a lot of data for 2003 and 2004, which was the latest survey data available when the ES was prepared, and there is no suggestion that the ES is to be criticised for not including 2007 data
.

iii. Construction traffic is properly taken into account in the ES
.

1147. It was suggested that the ES should have predicted the climate change impacts from flights plus ground operations [SSE/2/a page 6, paragraph 3.3.6], but:

i. SSE’s witness was apparently unaware that the ES did in fact include an estimate of CO2 emissions from ground operations, and that BAA’s air quality witness had produced an estimate of the CO2 emissions from aircraft
.

ii. SSE’s witness was also apparently unaware that UDC had accepted that there would be no significant effect on the climate from these emissions, and that the original climate change reason for refusal had been withdrawn
.

iii. There is no evidence before this inquiry which could properly be said to demonstrate that the proposed development would have a significant impact on the environment because of any contribution it would make to climate change.

Underlying trends [UDC/2/a paragraph 3.3.8]

Air quality

1148. SSE’s witness has consistently failed to understand the approach to the calculation of background air quality in the ES.  In the original representations to UDC [CD/202 Page 7], the proof of evidence [SSE/2/a paragraph 3.3.8] and in oral evidence
, SSE’s witness has advanced the view that the ES assumes that concentrations would be the same in 2014 as in 2003.  That is factually incorrect, and totally misunderstands what has been done, for the reasons that were explained again in cross-examination
.  We say “again”, because exactly the same point had been put to UDC in CD/202, and rejected as misconceived by UDC’s independent expert advisers.  Their advice, on SSE’s point, was:

“The ES does not make an assumption on constant background and non-airport road pollution levels.  It is not possible to compare Table 23 with Table 17, as the latter is concerned with oily droplets.  If the authors meant to refer to Table 18, they have not understood what has been done.  Table 19 compares predicted concentrations in 2014 using meteorological data from 3 years (2001, 2002 and 2003).  The background concentrations shown are for 2014, and have been extrapolated from the relevant base year using the approach described in para 5.1.27.

…

The authors of the report do not understand what has been done.” [CD/144 pages 21 and 22]

1149. It is surprising that SSE’s witness neither acknowledged nor sought to address that clear advice when making the same point again in her written evidence.  It is very surprising that after the nature of the misunderstanding had been carefully explained to her twice in cross-examination, she then carried on making the same point in re-examination
, ignoring the reasons why it was misconceived and triggering the need for that basic misconception to be explained for a third time
.  Any witness can be forgiven for misunderstanding something, but for an expert witness to persist in a clear misunderstanding in those circumstances, apparently closing her mind to the facts, undermines the credibility that that witness might otherwise have enjoyed.

Noise

1150. The two criticisms of the noise assessment are without substance.  

i. The consideration of ground noise from additional vehicles in the ES was based upon the traffic data in the ES and thus did consider the effects of population growth.  There was no material increase predicted from this source [see BAA/7/A pages 8-9, paragraph 7.3].

ii. No significant population increases are in prospect under the noise preferential routes, and it is agreed that BAA took into account the three major permitted housing developments in the area (none of which are within the air noise contours)
. In any event, any applications for planning permission for residential development in those areas would have to be determined having regard to the advice in PPG24 [CD/110], and it is agreed that planning permission would only be granted if, knowing the forecast noise levels and air traffic movements, it was considered appropriate
.
Impacts from baseline to 35 mppa [SSE/2/a pages 7 to 10]

1151. We have made our submissions as to the appropriateness of the primary assessment case already, and we do not repeat those points here.  The only point we would add in respect of this part of SSE’s evidence is that the exercise carried out in Table 1 of SSE/2/a is entirely meaningless.

1152. Once it is agreed – as it was – that the 25 mppa assessment case is likely to occur together with the effects that go with it
, it becomes clear that Table 1 is no more than a comparison of comparisons.  It does not tell the decision-maker whether an impact is acceptable or not, or provide any additional information beyond that which is set out in the ES
.  In short, it is a pointless exercise.
Mitigation [SSE/2/a section 4, pages 10 to 17]

1153. Our substantive submissions on appropriate mitigation are provided throughout the main body of these submissions and in the conditions and obligations sessions of the inquiry.  

1154. In addition to those points, we would add that no reliance could properly be placed on the analysis in Table 2 in SSE’s evidence [SSE/2/a pages 11 to 13].  It will be recalled that Table 2 comprises a very selective series of quotations from the ES, taking a sentence or two here or there and then extrapolating them to give a misleading impression of the way various issues were addressed.  It provides nothing of use to the decision-maker for the reasons explored in cross-examination
.
Conclusions

1155. SSE’s evidence on strategic environmental issues is unbalanced, selective and based, in a number of respects, on a misunderstanding of the assessment that has been carried out.  It adds little, if anything, of value to the information before the decision-maker. Certainly it cannot be concluded that BAA’s ES has failed to comply with the requirement in the EIA Regulations [CD/309 Schedule 4] to consider ‘cumulative impacts’.
Forecasting

Introduction

1156. SSE produced two proofs of evidence on air traffic forecasting (SSE/4 and SSE/5), although in the event one witness
 spoke to both proofs. The SSE witness who did give evidence was not a professional air traffic modeller and his forecasting evidence does, therefore, need to be viewed with a fair degree of caution.

1157. A few initial points can be made:

i. The two SSE proofs arrive at two mutually inconsistent forecasts of air traffic growth to 2014/5 and beyond. As a generality, the SSE/4/a Table 6 forecasts show a significantly higher throughput in future years than do the SSE/5/a Table 3.3 forecasts. 

ii. Both sets of forecasts show faster growth to 35 mppa than does BAA’s forecasts. This needs to be contrasted with the ACC which shows slower growth to 35 mppa.

iii. SSE’s forecasts also show growth beyond 35 mppa and, therefore, beyond the level proposed in BAA’s replacement condition MPPA1. 

iv. Some of the forecasts show PATM levels beyond the new PATM levels proposed in replacement condition ATM1.

1158. SSE’s forecasting case will be considered under the following headings:

i. Passenger throughput;

ii. Cargo;

iii. Non-ATMs; and

iv. Overall forecasts.

Passenger throughput

1159. SSE makes a number of points on passenger throughput, as follows:

i. PATMs;

ii. Pax per PATMs; and

iii. Long haul.

PATMs
1160. The central allegation on SSE’s case appears to be that BAA has sought to minimise the difference between the number of PATMs in the 25 mppa case and the 35 mppa case. This is completely wrong.

1161. For its 35 mppa forecasts BAA has relied on the numbers of ATMs, including PATMs and CATMs in the proposed replacement condition ATM1; that is 264,000 AMTs of which not more than 243,500 shall be PATMs and not more than 20,500 shall be CATMs.

1162. By contrast, although the existing condition ATM1 allows 241,000 ATMs of which not more than 22,000 shall be CATMs, the number actually assumed by BAA in its assessment was actually less than permitted. The number of ATMs used in BAA’s air noise and other assessments was actually 180,000 PATMs and 22,000 CATMs [CD/4 Table 4], substantially below the permitted number. Thus, far from minimising the difference between the 25 mppa case and the 35 mppa case, BAA’s assessment has actually accentuated that difference for assessment purposes.

Pax per PATM
1163. The SSE approach to pax per PATM relied on:

i. Recent growth in pax per PATM at Stansted;

ii. Comparisons with other airports;

iii. Assumptions about a more long haul fleet mix; and

iv. SSE’s extrapolation of data.

These points will now be considered in turn.

1164. There are a number of reasons why the recent rapid growth in Stansted’s pax per PATM cannot be projected forward to 2014. These were set out in SH&E’s commentary on SSE’s forecasts at CD/134. They include (i) the recent rapid growth reflects Ryanair and easyjet’s fleet replacement programmes, (ii) the general industry view that aircraft of the size purchased by Ryanair and easyjet are likely to dominate the market for many years, (iii) thus 80% of Stansted’s fleet would be unlikely to experience any growth in pax per PATM, and (iv) that BAA’s forecasts of pax per PATM are reasonable.

1165. SSE’s comparisons with other airports in SSE/4/a Table 3 do not assist its case. The number of pax per PATM at Heathrow would be expected to be higher than Stansted because that airport has a much higher long haul component to its traffic and because it is already rapidly approaching its ATM limits which will further push up average aircraft size and, therefore, average pax per PATMs. The circumstances at Heathrow are clearly quite different to Stansted. Gatwick, by contrast, is an airport with characteristics similar to Stansted and, indeed, Gatwick’s pax per PATM figures are similar to those for Stansted. The Luton figures, in SSE/4/a Table 3 appear to be wrong, then compared to Luton’s Masterplan [CD/226 page 5]. In any event, Luton airport has now withdrawn its Masterplan expansion proposals. Comparisons with domestic routes from Tokyo Haneda airport are simply inappropriate
 to the circumstances at Stansted.

1166. SSE’s view on the proportion of long haul traffic at a 35 mppa Stansted also has a major influence on its assumed pax per PATM figures. This issue is touched on below.

1167. For the most part SSE’s pax per PATM figures are simply an extrapolation of past data of data from other airports without any real understanding of the factors which would influence pax per PAMT numbers in the circumstances of an expanding Stansted with its very particular characteristics.

Long haul

1168. In relation to the percentage of long haul traffic that will arise at Stansted in 2014 with G1, BAA’s forecasts lie within the range of the ACC’s forecasts on this issue and those of SSE. BAA has explained its position on long haul traffic earlier in these Closing Submissions and will not repeat those points here. Suffice it to say that (i) BAA has sensitivity tested a more long haul fleet mix in its ‘fleet mix’ sensitivity, and the results of that sensitivity testing do not show unacceptable results, and (ii) SSE has no expertise on which to challenge BAA’s long haul forecasts and, indeed, has produced no analysis to support its own.

Cargo

1169. BAA’s cargo forecasts are the same in the 25 mppa case as in the 35 mppa case. There is nothing unexpected in that as Stansted’s cargo throughput in not constrained in either the 25 mppa or the 35 mppa cases. For the same reason there is no ‘narrowing of the gap’ in BAA’s forecasts between the 25 mppa case and the 35 mppa case [SSE/4/a paragraph 3.2.18]. SSE accepts that with a 35 mppa airport a greater proportion of ‘bellyhold’ cargo is “plausible” [SSE/4/a paragraph 3.2.16] and BAA’s forecasting witness explained the reasons for this
.

1170. Similarly, if the growth in cargo throughput was slower than BAA has forecast, which it does not consider likely, then that slower growth would apply equally to the 25 and 35 mppa cases. It does need to be appreciated, however, that in so far as growth in cargo throughput is slower than BAA has forecast, that implies fewer CATMs in 2014/5 and that BAA’s air noise forecasts are, therefore, pessimistic. 

Non-ATMs

1171. In 2006 the number of non-ATMs (NATMs) was some 16,698 [CD/209 Table 3.1] but, as BAA’s forecasting witness told the inquiry, that number was down from over 20,000 NATMs a few years ago
. 

1172. BAA forecasts the numbers of NATMs to fall further as the airport grows as set out in CD/19 Table 25 to 13,500 in the 25 mppa case and to 11,000 in the 35 mppa case; a difference of some 2,500 movements. BAA’s forecasting witness explained the reasons why NATMs have historically declined at Heathrow and Gatwick as they have grown and why he expects them to decline also at Stansted in the future
. In short, these aircraft movements are less valuable than PATMs and CATMs and will simply be ‘squeezed out’ as competition for slots becomes more intense as the airport grows.

Overall forecasts

1173. The forecasts in SSE/4/a Table 5 put the total number of passengers at the airport at some 39.8 mppa in 2014. This can be contrasted with the SSE/5/a Table 3.3 forecasts which put the number at 36.3-37.7 in 2014. That latter forecast, however, assumed 248,250 PATMs (above the proposed 243,000 limit) and so if the SSE/5/a pax per PATMs are applied to the correct number of PATMs the forecast is some 35.5-37.0 mppa. This forecast is only slightly higher that BAA’s own forecasts.

1174. Thus although it can be seen that SSE has forecast slightly faster growth to 35 mppa, that growth is in fact only slightly faster; maybe some 12-18 months

1175. Beyond 2014 SSE continues to forecast growth at a single runway Stansted to 44.6 mppa in 2021 and 49.7 mppa in 2030. Whilst BAA accepts that without a 35 mppa condition the passenger throughput at Stansted would gradually rise towards 40 mppa, it does not accept that these much higher figures are credible. Furthermore, there can be little merit in considering forecasts much beyond 35 mppa in this inquiry where all the major parties are agreed on the need for a condition at or, in the case of the ACC, below that level.

Ground noise

Introduction

1176. UDC and its expert advisers carefully considered the effects of the proposed development on ground noise, and it does not find those impacts to be objectionable.  

1177. In addition, the following matters are recorded as being common ground between UDC and BAA:

i. The assessment of the effects of the development on ground noise provided in Volume 8 of the ES [CD/11] is thorough and sufficient to assess the effects of the development [BAA/20 page 48 paragraph 7.8.6].

ii. The noise prediction methodology is sound and the assessment method is appropriate [BAA/20 page 48 paragraph 7.8.7].

iii. The predicted differences between the 25 mppa and 35 mppa cases are mostly small, and when compared against the sound level benchmarks, minor adverse impacts are predicted at Molehill Green (easterly daytime and evening) and moderate adverse effects are predicted at Tye Green (westerly daytime), Gaunts End (westerly daytime and evening and easterly night-time) and Molehill Green (westerly and easterly night-time).  There is no noise impact at all other areas [BAA/20 page 49, paragraph 7.8.10]. 

iv. The fleet mix sensitivity test for 37.5 mppa shows additional moderate adverse impacts at Coopers Villas (westerly and easterly night-time) [BAA/20 page 49, paragraph 7.8.10].

v. No additional mitigation or controls are required beyond those already in place under the 2003 planning permission [BAA/20 page 49, paragraph 7.8.12].

1178. Although it is common ground between UDC and BAA that no additional mitigation is required [BAA/20 page 49 paragraph 7.8.12], the existing mitigation will continue to operate
 and the new section 106 obligation would introduce further controls regarding the availability and use of Fixed Electrical Ground Power (“FEGP”) and restrictions on the use of Auxiliary Power Units (“APU”) and Ground Power Units (“GPU”).

1179. The only party that has suggested that the ground noise effects of the proposed development would be unacceptable is SSE, and it has called no expert evidence to support its case.  The only evidence it did call on ground noise was given by a witness who was necessarily partial, and possessed no relevant qualifications or expertise.  The analysis upon which that evidence was based relied on a series of misunderstandings and misconceptions
, and was devoid of any substance.

BAA’s case

1180. BAA’s evidence on the ground noise effects of the proposed development is set out in BAA/7/A-C, Volume 8 of the ES [CD/11] and the oral evidence of BAA’s ground noise witness on 6 July 2007.  

1181. In the light of the evidence given by BAA’s ground noise witness (which was, if anything, further strengthened by SSE’s cross-examination), the following conclusions can be drawn:

i. UDC was plainly correct to agree to the matters listed above as common ground.  Those points are indisputably correct.

ii. The assessment set out in volume 8 of the ES [CD/11] is robust, and has adopted a procedure based on the guidance contained within the current draft of BS 9142, and worst case assumptions in respect of noise levels, operating durations and aircraft activity [BAA/7/A pages 3-5, paragraphs 3.1-3.4, page 16 paragraph 12.1(a)].  

iii. All of the areas identified as being likely to experience moderate adverse impacts are within the Stansted Airport Noise Insulation Scheme [BAA/7/A page 16 paragraph 12.1(a)].

iv. The noise impact of the increased road traffic would be imperceptible and therefore insignificant [BAA/7/A pages 8-9, paragraph 7.3, page 16 paragraph 12.1(b)].

v. It is unlikely that the possible increase in train length on the Stansted Express would have any significant additional noise impact on any noise-sensitive receptor [BAA/7/A page 9, paragraph 7.4].

vi. There is no proper basis for refusing planning permission on the basis of the effects of ground noise [BAA/7/A page 18, paragraph 12.5].

1182. None of those conclusions was subjected to any serious challenge in cross-examination, and we commend the evidence of BAA’s ground noise witness to the Inspector and the Secretaries of State as a reliable and complete answer to such concerns as have been raised about ground noise.

SSE’s case

The nature of SSE’s case 

1183. SSE made detailed representations to UDC in respect of ground noise before the Council made its decision on this application.  As SSE’s ground noise witness confirmed
, those representations covered most of the same issues of principle that have been raised in its evidence to this public inquiry.  In reaching its decision on the application, UDC therefore had the benefit of SSE’s views on those issues, and of the expert advice from BV in relation to each point SSE had raised.  BV rejected SSE’s principal concerns, and SSE does not seek to question BV’s professional expertise or judgment
.

1184. SSE has not called any expert evidence in support of its case, and the absence of any expert input would appear to explain why SSE has not been able to agree with the views expressed by BAA’s ground noise witness, which have been endorsed by the independent experts appointed to advise UDC [CD/139, paragraph 3.1.6] and are reflected in the Statement of Common Ground [BAA/20].  

1185. As a result, inquiry time has been wasted by SSE in an unnecessary and unproductive cross-examination of BAA’s ground noise witness, and in airing its misconceptions through the evidence it has called.  BAA has sought so far as possible to minimise the time taken in dealing with this issue by keeping its own evidence concise, and by making its expert witness available for informal meetings with SSE’s witness in order to correct some of the misunderstandings that have characterised SSE’s case.  The outcome of that meeting is set out in SSE/12/d.  
1186. In line with that approach, and in the light of the points we have set out above, we will keep our submissions on the main aspects of SSE’s case succinct.

Methodology
1187. SSE does not accept the methodology that has been used to assess the ground noise impacts of the proposed development, and nor does it accept the interpretation of the results which are produced by that methodology.  In large part this is because it has not understood either the methodology or the results.

Combined contours

1188. In his proof of evidence [BAA/7/A, pages 14-15, paragraph 11.2] BAA’s ground noise witness explained that the production of combined contours is not a worthwhile exercise because of three principal difficulties in their interpretation:
i. For the calculation to be valid, all of the sound levels for the separate noise sources to be combined must be mathematically compatible.  This means that they must all be reported in exactly the same format and relate to the same time base and underlying conditions.  For example, it is not mathematically valid to combine separate mode ground noise sound levels with long term average air noise levels, or to combine Lden sound levels with LAmax sound levels.

ii. The mathematical result of combining the sound levels from two or more separate noise sources is always dominated by the highest of the two or more contributing separate noise sources.  Because aircraft ground noise is generally only a secondary noise source compared to other noise sources such as air noise and road traffic noise [CD/11 paragraph 5.2.2], the effects of aircraft ground noise would tend to be masked by the use of combined contours.  

iii. Combined contours are not useful for assessing noise mitigation at source because this only affects each noise source separately.

1189. BAA’s ground noise witness elaborated upon those matters in his response to questions in cross-examination
.  In the questions that were put to him, no useful purpose was identified for producing combined contours.

Minor sources of noise

1190. In his proof of evidence [BAA/7/A pages 3-4, paragraph 3.1], BAA’s ground noise witness explained why he had predicted future noise levels on the basis of the main sources of ground noise, and had not included minor noise sources in his calculations.  This reflected the explanation given in the ES [CD/11 pages 3-4].  

1191. The assessment was based on the two main sources of ground noise, namely noise from taxiing aircraft and noise from the use of APU’s.  Other potential sources were considered and excluded for the following reasons:

i. GPU’s and other mobile equipment are prohibited from operation by Directors Notices [see CD/700 6.7.07 pages 73-75 for details of those notices].

ii. Engine ground running is also regulated under Director’s Notices [CD/388.1 and 388.2] to the extent that it does not make any significant contribution to overall ambient sound levels.

iii. Airport related traffic noise was assessed in the ES according to the overall change in sound levels expected, and not in terms of specific locations.  The differences in overall road traffic sound levels between the 25 mppa and 35 mppa cases are too small to be noticeable [CD/11 pages 23-24, paragraphs 10.2.1-10.2.2].

iv. Airport related rail traffic noise was not assessed in the ES because there were no changes proposed to the rail infrastructure.  Had an assessment been carried out, it would not have identified any significant impact [BAA/7/A page 9 paragraph 7.4].

1192. SSE accepts that these were matters calling for the exercise of expert judgment, and does not doubt either the considerable expertise or the professional integrity of the expert who made those judgments
.  Nor does SSE’s evidence seek to demonstrate that the approach that was adopted has had any material effect on the calculation of the likely impact
.

1193. BAA’s ground noise witness was asked about some of these matters in cross-examination, and he explained that had any of the other potential sources been included in the calculation, they would not materially have altered the numbers shown in the ES
. That evidence was not challenged.  BAA’s ground noise witness provided further evidence on this point in re-examination, explaining that:

“… numerically they are present at much lower sound levels.  So therefore by adding them in, because of the decibel addition problem that we talked about, they would not have materially altered the numbers”
.

1194. In addition to his unchallenged evidence that including these minor sources would make no material difference to the results reported in the ES, BAA’s ground noise witness also explained that there was no significant potential for disturbance from any of these minor sources when considered in the overall context
.

1195. There is no evidence of any likely material impact from ground noise beyond that identified and assessed in the ES.

Application of the WHO guidelines

1196. The WHO guidelines were properly taken into account in the methodology applied in the ES [CD/11 page 8, paragraph 5.3.23].  In his proof of evidence [BAA/7/A] at paragraph 11.3, BAA’s ground noise witness explained that he was a UK delegate at the original meeting in Düsseldorf when the current guideline values were agreed, and his understanding and application of the guidelines is based on that experience.  SSE accepts that he was thus in a very good position to understand the WHO guidelines
.

1197. At paragraph 11.4 of his proof of evidence, BAA’s ground noise witness explained why he adopted the 65 dB LAmax benchmark for the assessment of sleep disturbance, and its use at the Heathrow T5 inquiry.

1198. In response to questions asked in cross-examination, he provided a more detailed explanation of why his understanding and use of these guidelines was correct
.  In particular, he explained that the WHO guidelines are onset thresholds, below which, according to the WHO, the relevant adverse effects do not occur.  Above those sound levels, the percentage of the population reporting serious annoyance starts to increase above a very low baseline value which is not sensitive to noise level
.  

1199. BAA’s ground noise witness also explained that the WHO guideline levels for the onset of sleep disturbance are mainly based on laboratory studies of people for unfamiliar sounds.  Field studies show that the majority of residents are not disturbed at higher sound levels [CD/700 6.7.07 pages 107 and 116, and see CD/286 pages 26 (first paragraph) and 27 (penultimate paragraph)].  In re-examination he added that:

“… there is a probability of disturbed sleep which is relatively low for familiar sounds, and which increases above low baseline percentages when the sound level of those events increases.  So at 60 or 65 LAmax outdoors for a peak event, the probability of sleep disturbance is very small.  If the sound level is higher, it gets up to 70, 80 or 90, then the probability of sleep disturbance caused by those events increases” 
.

1200. For that reason, the WHO guideline levels are not intended to be used as indicators of acceptability for development control purposes, and are not suitable for that purpose.  Indeed, the WHO guidelines themselves make clear that the guideline values are targets to be achieved in the long term, and are not intended to be applied as standards in decision-making [see e.g. CD/286, Executive Summary, page xviii “Implementation” third bullet point; page 38, final paragraph of section 4.1; page 67 final two paragraphs].

The significance criteria

1201. There is no standard methodology for the assessment of aircraft ground noise, and therefore two relative numeric comparisons (change, context) and one absolute numeric comparison (benchmarks) were adopted in accordance with the procedures set out in the current draft of BS 9142 [see CD/11 page 7, paragraphs 5.3.11-5.3.12].   These criteria, and the way in which the results of the assessment are combined to assess the overall significance of any impact, are explained clearly in the ES [CD/11 pages 7 to 10].

1202. This approach was endorsed by UDC’s expert advisers as being sound [CD/139 page 22, paragraph 3.16].

1203. As became apparent when SSE’s ground noise witness gave his evidence on 19 July 2007, SSE’s concerns about these criteria and the results shown in the ES were the result of a failure to understand the nature of the assessment.  As a result of the subsequent meeting with BAA’s ground noise witness, SSE now appears to have accepted at least some parts of the process for testing significance [SSE/12/d point 3].  It has persisted in its unwillingness to compare the effects of granting planning permission (the 35 mppa case) with the position if planning permission were not granted (the 25 mppa case) [see SSE/12/c], because of a belated recognition that this is fatal to its ground noise objection.  There is certainly no evidence to suggest that the 25 mppa case is likely to be significantly different than that assessed in the ES.

Tonal qualities

1204. BAA’s evidence on the issue of tonal qualities is set out in the proof of evidence of its ground noise witness [BAA/7/A] at page 12, paragraph 9.6.  It was explained that:

i. There is no technical method available which can calculate the relative proportions of tonal and broadband components within the calculated overall A-weighted sound level.

ii. It is only the context comparison that might be affected by tonal components, as the benchmark comparison does not differentiate between tonal and broadband noise sources, and the change comparison is not affected because there is no reason to believe that the relative proportions of tonal and broadband aircraft ground noise would change between the 25 mppa and 35 mppa cases.  This latter point is now agreed [SSE/12/d point 8]

1205. In response to cross-examination, it was explained that it is also necessary to take into account that tonality is not present all the time, which is why the A-weighted level is used for assessment
.

1206. There is no relevant guidance that supports SSE’s suggestion of an adjustment of +5dB for tonality.  SSE’s evidence referred to BS 4142 [CD/411], but that guidance simply does not apply to aircraft noise.  The first paragraph on page 1 of BS 4142 identifies the scope of the BS as applying to factories, industrial premises, fixed installations and sources of an industrial nature in commercial premises.  None of those categories are relevant here.

1207. By contrast, PPG24 [CD/110] does deal with noise from aircraft, and does not support any adjustment for tonality.

Effects 
1208. It is clear from the assessment set out in the ES that the overall ground noise effects of the proposed development are limited, and all locations predicted to experience moderate adverse noise impacts are located within the Noise Insulation Scheme [BAA/7/A page 16 paragraph 12.1(a)].

1209. SSE did not call any evidence to demonstrate that the impacts would be greater than predicted at any of the chosen receptors, or that any other receptor would experience a significant impact.

1210. On 10 October 2007, nearly twelve weeks after SSE’s ground noise evidence was heard, SSE submitted another proof of evidence [SSE/12/c].  Unfortunately this too provided a fundamentally flawed analysis for the reasons set out in BAA/7/E.  As BAA’s ground noise witness explain in that document, it is not just that SSE’s revised analysis makes an inappropriate adjustment for tonality, or that it adopts the wrong benchmarks.  The most fundamental flaw is that it still fails to address the fact that it is necessary to compare the effects of the proposed development against the position if planning permission is not granted [for which see CD/11 page 19 Table 5, and page 21 paragraph 10.1.7].  

Conclusion

1211. For the reasons we have summarised out above, the proposed development would not give rise to any unacceptable ground noise impacts.
Other air quality impacts

Health based standards and objectives

1212. SSE’s evidence raised concerns about PM10 and PM2.5.  Those concerns were based on a combination of misunderstanding and misconception

PM10
1213. The effect of the proposed development on concentrations of PM10 was a matter raised in SSE’s earlier representations [CD/201 page 36, paragraph 6.3.7], and quite properly (and shortly) dismissed by UDC’s independent expert advisors [CD/144 page 21].

1214. BAA’s air quality witness dealt with SSE’s points about PM10 comprehensively in his evidence [BAA/4/C App. III pages 26-27, paragraphs III.5-III.7, BAA/4/D page 15, paragraph 4.2.2].  None of this was challenged in cross-examination, and when SSE’s air quality witness was asked about it she did not dispute any of his analysis
.

1215. It is clear from Table 24 in CD/6 that none of the receptors would exceed the relevant limit, a point that SSE’s air quality witness acknowledged when it was put to her in cross-examination
.

PM2.5

1216. Again, BAA’s air quality witness dealt with SSE’s points about the effect of the proposed development on concentrations of PM2.5 in his evidence [BAA/4/D page 17, paragraph 4.3.10]. This was not challenged in cross-examination, and when SSE’s air quality witness was asked about it she did not dispute any of his analysis.

1217. It is explained in paragraph 10.2.35 of CD/6 [page 49] that the predicted concentrations of PM2.5 would be well below even the proposed EU cap in both the 25 mppa and 35 mppa cases.
Odours

1218. The ES included consideration of an odour survey that had been carried out during 2005 [CD/6 pages 28-30], and referred to the survey carried out in accordance with the 2003 section 106 obligation [CD/6 page 28, paragraph 8.2.2].  A copy of the report of the additional survey was provided to UDC [CD/22 Appendix A2].  Having examined the results of that study, and years of data at the five airports with the highest passenger throughput, there was no significant correlation found between the number of movements and complaints about odour.

1219. SSE has not presented any alternative interpretation of that data which would suggest a significant correlation between the number of movements and complaints, or produced any additional data of its own
.

1220. In cross-examination, BAA’s air quality witness was asked about an earlier suggestion by BV/AQS that the data from individual airports might be pooled so that there would be “a stronger suggestion of a link” (emphasis added) [CD/144 page 5].  He explained that having seen that suggestion he took advice on the appropriateness of this exercise in statistical terms.  He was advised that it was not a valid comparison to pool the data because one has all sorts of different populations around the various airports
 Even if a correlation could be found, the predicted increase in complaints as a result of G1 would be just “1 or 2 additional complaints in each year” [CD/144 page 6], an insignificant effect.
1221. UDC’s independent experts’ advice, in the light of all the available material, was that:

“… it is reasonable to conclude from the evidence presented that odours are not a significant source of community nuisance in the vicinity of the airport, and are unlikely to become so with the proposed G1 expansion.
Our opinion is that this evidence is consistent with operations at other major airport [sic]. … The best way to explore odour issues and determine their frequency and source(s) would be to recruit a panel of people living around the airport to keep diaries recording odour incidents.  BAAG has tried to set up such a panel, but has not received any support from either members of the public or members of staff
.  This would suggest that odours, whilst they may be occasionally detected, are not of any particular concern.  This is consistent with the poor response to the Stansted Airport survey.” [CD/145 pages 1-2, paragraphs 2.4-2.5].
Oily deposits
1222. Although there was some brief and perfunctory cross-examination of BAA’s air quality witness on the issue of oily deposits
, there has been no evidence given to the inquiry which calls into question the conclusions of the ES on this issue [CD/6 pages 30-31].  There is no evidence to suggest that this is, or would be, a significant issue around Stansted Airport.
Health impacts

BAA’s case

Introduction

1223. The Health Impact Assessment (“HIA”) of the G1 development [CD/21] is intended to complement the ES.  There is no statutory requirement for such an assessment, but it fulfils a useful role in providing all interested parties with an evaluation of the development’s implications for health.  It also meets the Government’s expectation, as expressed in the ATWP, that airport operators should undertake such assessments when seeking approval for any expansion of capacity [CD/87 paragraph 12.2].
The preparation of the HIA

1224. The HIA was prepared with the benefit of guidance, support and input from the former Essex Strategic Health Authority (“Essex SHA”) and other important parties.   In particular, a steering group (known as the “HIA Topic Group” [CD/21 page 5 paragraph 1.3.1]) was set up, chaired by the medical director of the Essex SHA.  Its members are listed at Annex E of the HIA, and included an Environmental Health officer of the District Council, and, as required, representatives of the Health Development Agency and the Uttlesford Primary Care Trust (“the PCT”).

1225. The role of the HIA Topic Group is also set out in Annex E.  Its key outputs included:

i. agreeing the scope of the HIA and its aims and objectives;

ii. providing data inputs to support the evidence base;

iii. commenting on and inputting to the methodology employed; and

iv. commenting on and inputting to the HIA report itself [CD/21 page 5, paragraph 1.3.2].

1226. In addition, the overall project team responsible for the HIA included a group of experts in specialist fields, whose important role was to ensure that the science applied to the assessment was sound and relevant [CD/21 page 7, paragraph 1.6.1].  The identity of these eminent specialists is set out in the HIA, together with their areas of specialism [CD/21 page 7, paragraph 1.6.1].  Those areas of specialism covered the issues of principal potential concern in this case, namely transport, air pollution, noise, employment and income, and social capital.  The HIA reflects fully the views of those experts [CD/21 page 7, paragraph 1.6.1].

1227. The HIA was informed by the results of a thorough process of engagement with the affected communities in order to identify their views and perceptions.  That process was devised with the assistance of a recognised authority on HIA [CD/21 page 7, paragraph 1.6.1], and comprised a variety of methods for engagement with the local community, including the widespread dissemination of questionnaires (to approximately 3,600 households), 125 interviews in public places, one to one interviews with selected ‘stakeholders’ and a series of ‘workshops’ with interested groups such as parish councillors.

Endorsement of the HIA

1228. All of the relevant authorities endorsed the quality and thoroughness of the HIA, and broadly accepted its conclusions.  The views of those authorities were set out in the officers’ report to committee [CD/33.1], and can be summarised as follows:

i. The East of England Strategic Health Authority broadly agreed with the conclusion of the HIA that the overall health impacts are relatively minor.  Its only concern related to the impact of noise on schools, though, as the officer noted, this was not a concern directed at the effects of G1 [CD/33.1 paragraphs 102 to 103].

ii. The Essex SHA concluded that the HIA was well written and structured, and broadly agreed with its conclusion that the overall impacts of the proposed expansion would be relatively minor.  It too raised a concern related to the impact of noise on schools, though again this was not a concern directed at the effects of G1 [CD/33.1 paragraph 108].

iii. The Health Protection Agency considered the HIA to be thorough, and was not surprised at the conclusion that the impacts on health due to changes in levels of air pollutants are likely to be very small indeed [CD/33.1 paragraph 109].

1229. UDC’s officers accepted the advice of the statutory consultees, and concluded that the quantifiable impacts on public health and safety would be small [CD/21 paragraph 114].

1230. That advice was accepted by UDC’s members, who did not refuse the application on any health-based grounds, and is reflected in the Statement of Common Ground [BAA/20, page 51] which includes an agreement that:

i. the assessment of health impacts in the HIA is thorough and sufficient to assess the health effects of the proposed development; and

ii. the proposed development would not give rise to unacceptable health impacts.

Conclusions of the HIA
1231. The conclusions of the HIA are clear.  Whilst they must of course be read as a whole, the following extracts provide the key conclusions:

“The evaluation has shown that the quantifiable health effects of the proposed Generation 1 development are, in general, negligible, taken in the context of the existing events rates for the various outcomes identified.  Increases in concentrations of air pollutants, traffic flows along the road network and aircraft movements cannot produce health effects among a population of thousands that are arithmetically zero, but the effects are sufficiently small that the impacts are effectively zero, in the context of demands on the health care system, for example.
…
Overall, whilst it is not possible to produce a simple conclusion on the net effect on health of the proposed development, it can be observed that the adverse effects occur for a small number of people, or that the effects are negligible, whereas uptake of employment and increases in income for members of some economically deprived communities will be measured in thousands of people” [CD/21 pages 105-106, paragraphs 8.1.2 and 8.1.3].

1232. As we have said, that assessment was broadly endorsed by all of the relevant authorities, and is reflected in the terms of the SoCG.

Conclusions
1233. The HIA is a thorough and careful assessment of the health impacts associated with the proposed development, prepared using a suitable methodology and with the close involvement, guidance and input of the relevant authorities and experts.  Its conclusions are reliable, and demonstrate that UDC was correct in its judgment that the health impacts are acceptable and could not justify the refusal of planning permission.
SSE’s case

Introduction

1234. SSE does not accept the results of the HIA, and in the evidence of its health witness [SSE/19/a] it raised a number of points to seek to justify and explain its position.  In our submissions, we will focus on the following broad themes of SSE’s evidence:

i. Independence and impartiality;
ii. Schools;
iii. Reliance on the outputs from the ES;
iv. Climate change impacts;
v. The consultation process;
vi. Benefits;
vii. Sleep disturbance;
viii. Air quality; and
ix. Social capital.
Independence and impartiality

The position of SSE’s health witness
1235. SSE has criticised the authors of the HIA for what it perceives as a lack of independence and impartiality.  Leaving aside the hollowness of those criticisms, which we will examine in a moment, it was perhaps surprising to hear those criticisms coming from SSE’s health witness in circumstances where he has a directing role in a pressure group whose primary purpose is to stop the expansion of this airport.  He accepted that he was neither an independent nor an impartial commentator on these issues
.

1236. That, of course, is to be contrasted with the undoubted
 independence and impartiality of those individuals and authorities who were either involved in the preparation of the HIA (in particular the Essex SHA and the expert advisers on specialist fields) and/or subsequently reviewed it and considered it to be a thorough and reliable piece of work (in particular the Essex SHA, the East of England SHA, the PCT, the Health Protection Agency and Bureau Veritas).  It is also important to remember that the HIA, and the comments of those who had considered it (including SSE), were all taken into account by UDC’s officers and members before they reached the view now expressed in the SoCG.  Even SSE did not seek to argue that UDC’s officers and members were biased in favour of BAA
.

1237. Set against the collective views of those independent organisations and expert advisers, and the views of UDC’s officers and members, none of whom have doubted the professional integrity and impartiality of the authors of the HIA, the Inspector and Secretaries of State will need to consider the alternative views of SSE’s health witness.  

1238. Reference was made on occasion to various other experts with whom he had spoken, but in most cases there was nothing from them in writing, and they were not even given a copy of the HIA and/or the relevant parts of the ES to enable them to express a properly informed view
.  Some of the written responses received were never produced to the inquiry
, and as we will explain, the only written response of substance that was produced was positively harmful to SSE’s case. 
1239. We must say that it is unfortunate that SSE’s health witness felt it necessary to suggest that the responsible individuals in the SHA had expressed the views they had because of a “wish to keep their nose clean”
.  And it is doubly unfortunate that this sort of regrettable and unsubstantiated comment was rather characteristic of his approach to any individual or body whose views did not coincide with his own
.

The grounds on which bias was alleged

1240. In cross-examination, we sought to examine the grounds on which it was suggested that the authors of the HIA were biased in favour of BAA.  Unfortunately, when pressed on this very serious allegation, SSE’s health witness was notably unwilling to provide straight answers to the questions that were put to him.  He was not even willing to say whether he was in fact calling into question their professional integrity
, though that was undoubtedly the thrust of his evidence.  His failure to answer that question (put to him three times) can only be attributed to his realisation that he did not have any proper basis to justify what he had said in his written evidence.

1241. The reasons advanced in SSE’s written evidence were as follows:

i. First, it was said that the authors were biased because BAA had commissioned them to undertake the work, and then paid them for it [SSE/19/A paragraph 3.5.1].  This, in SSE’s eyes, was “not a satisfactory arrangement”
.  However, SSE’s health witness accepted that the Government itself clearly expects airport operators to commission such assessments
, and that SSE had itself called for BAA to pay for the cost of any further HIA
.  Thus, it is clear that in SSE’s view the fact of payment itself is not enough to give rise to bias.  Otherwise, SSE would surely not have made the suggestion.  Again, however, when asked (six times) to confirm this self-evident fact, SSE’s health witness could not bring himself to provide a straight answer one way or the other
.

In short, the first reason given for the accusation is entirely baseless.  Not only that, but it would apply to all of the expert advice given to UDC, and SSE, in respect of this case, all of the expert evidence to this inquiry, and indeed to any advice commissioned and paid for by any other body or individual.

ii. Secondly, it is said that the authors were biased because the consultancy firm for which they worked had undertaken other work for BAA (SSE/19/a paragraph 3.5.3).  Although initially evasive, SSE’s health witness eventually accepted that just because a professional consultant has undertaken work for a client, it can’t be said that any subsequent work undertaken for that client by consultants in the same organisation is tainted by bias
.

1242. In short, none of the reasons given for the allegation of bias on the part of the authors of the HIA had any substance to them whatsoever.

Schools

1243. We have already made our main submissions on the noise impacts of the proposed development on local schools, and we do not propose to rehearse all of those points here.  Our additional submissions are as follows:

i. It is common ground that the Government considered this issue in formulating the policy in the ATWP, and that the Government sees this as an issue to be addressed through mitigation where necessary, not as a reason for refusal
.

ii. In the ATWP, the appropriate level for mitigation was set at 63dB Leq [CD/87 paragraph 3.21], and there are no local schools likely to experience that level of noise either with or without the proposed development.

iii. The RANCH study identified an impact on reading comprehension by reference to differences in noise level in 5 dB bands [CD/299 page 1946]
.  The HIA assumed a proportionate relationship between noise and delay in reading comprehension even at a difference of only 1dB.  Even on that approach, the upper bound of impact was “at most two weeks” [CD/21 page 81, paragraph 6.3.4].
iv. When BV commented on this aspect of the HIA, they expressed the view that:
“… It seems to be generally thought that a reading impairment of up to two months is not a significant effect in itself. …
… it is understood that the cause of the RANCH effect may not be the direct effect of aircraft noise reaching the classroom.  Some complimentary work was undertaken that found that there was a similar level of noise in classrooms when aircraft were not flying over.  Thus, if there is a causal link, it is probably more complex than simply the aircraft noise level in the classroom.” [CD/149 page 6 paragraphs 24.0 and 25.0]

v. In adopting a simple proportionate approach, the HIA was therefore being conservative in its assessment, a point SSE’s health witness appeared to accept
.  

vi. That conclusion is underlined by what was said in the RIVM Report [BAA/2/C Appendix E], which post-dated and commented on the RANCH study.  Its authors said that:

“There is still uncertainty as to how much the observed cognitive impairments can be attributed to noise, because these cognitive tasks might also be influenced by the quality of the school and the level of social deprivation of the area in which the children live. …

… A problem is that the outcome [of the RANCH study] is difficult to interpret at population level.  What does a ‘1 to 2 month impairment in reading age’ mean and when is impairment in reading age clinically relevant?  Outcomes such as ‘the chance that a child has a low score on his/her reading test’ would be more meaningful.  Before the relationship as derived in the RANCH study is applicable for health impact assessment, greater specification is necessary.”[BAA/2/C Appendix E, pages 35 and 37, paragraphs 3.4.2 and 3.4.4]

vii. If that question arises in respect of a 1-2 month impairment, it arises all the more forcefully when the period is less than two weeks.

Reliance on the ES

1244. SSE also criticises the HIA because it necessarily relies to some extent on the outputs from the ES, which SSE does not accept [SSE/19/a, page 3 paragraphs 3.1.2 to 3.1.5].  SSE’s health witness acknowledged that he was reliant on other SSE witnesses to make those points good.  He added that if those witnesses were “inaccurate or wildly out of kilter, this will certainly affect my judgment.  That is fair enough”
.  For the reasons we have given elsewhere, SSE’s criticisms of the ES are indeed inaccurate and, in places at least, “wildly out of kilter”.

Climate change impacts

1245. SSE’s case was that the impacts of climate change on health should have been assessed [SSE/19/a paragraph 3.3.1]. 

1246. SSE’s health witness approached three scientists to obtain their views on this matter.  As he agreed, the only one of them who actually sought to address the question of how one might go about assessing the impacts of climate change was Dr. Fintan Hurley [SSE/19/a Appendix 5]
.  Dr. Hurley said this:

“… However, in thinking of what would be involved in making even approximate estimates of climate change effects, I think of a two-stage process:

a
What would the development add (or get in the way of reducing) by way of greenhouse gas emissions, in absolute terms and perhaps as a proportionate increase on current emissions;

b
What would be the health impacts of these increases.” (emphasis added)

1247. SSE considered that a perfectly reasonable approach
.  In this case, as is common ground, it would be necessary to consider the impact of this particular development
.   The main suggested health impacts from climate change were identified at SSE/19/a paragraph 6.2.3.  Despite being given four opportunities to say whether he was suggesting that there would be a measurable effect on any of those things as a result of this application, SSE’s health witness could give no straight answer
.  The obvious explanation for his failure to answer this question is that the only possible answer was no, and this would not have helped his cause.

1248. In circumstances where there can be no credible suggestion that an analysis would produce any measurable impacts, SSE’s criticism is of no substance.

Consultation process

1249. SSE made some criticisms of the consultation process [SSE/19/a section 3.4].  However, as SSE’s health witness agreed:

i. The preparation of the HIA included a wide process of community engagement
.

ii. That process included an interview with him (and another senior SSE member), in which the opportunity was taken to set out very fully SSE’s views on the impacts of airport expansion
.

iii. There is no suggestion that the reporting of the feedback obtained from that wide process of community engagement was other than fairly representative of local views
.

iv. There is no suggestion that any relevant issues were not raised as a result
.

1250. In those circumstances SSE’s criticisms are of no substance.
Benefits

1251. SSE’s criticisms of the approach taken to benefits [SSE/19/a, section 5.2] were entirely without foundation.  In brief:

i. There was a suggestion that the HIA was taking an invalid point in noting that access to air services could facilitate improved social networks [SSE/19/a paragraph 5.2.1], but it was then  accepted that this precisely reflected the view taken by the Government
.  We have addressed the considerable social benefits associated with air travel in an earlier part of these Closing Submissions.

ii. It was also suggested that this would encourage more UK residents to relocate abroad, but SSE’s health witness accepted that if some choose to do so it will be because they regard it, on balance, as beneficial to their well-being
.  The same, he accepted, was true of those with second homes abroad, those who choose to come to this country to work, and those who go abroad on holiday to escape life’s stresses (which can themselves have adverse health implications)
.

iii. It was said that the health benefits arising from the additional employment had received “considerable emphasis” in the HIA, suggesting that these had been over-emphasised [SSE/19/a paragraph 11.1.1].  But it was accepted that there were health benefits associated with employment, and this was a proper issue for the HIA to take into account
.  Moreover, the reference given to substantiate the suggestion of over-emphasis [CD/21 page 107 paragraph 8.2.7] was entirely misleading because that part of the HIA was dealing not with the actual predicted effects, but with recommendations to maximise the positive health impacts and minimise the negative impacts [page 106, paragraph 8.2.1].  

iv. The actual predicted impact of the additional employment on health was described variously as “marginal” or “mildly beneficial” [CD/21 pages 105-106, paragraph 8.1.2].  Those words clearly do not over-emphasise the health benefits arising from the additional employment, though SSE’s health witness could not bring himself to accept that self-evident point
.  As the HIA quite rightly notes, however:

“… uptake of employment and increases in income for members of economically deprived communities will be measured in thousands of people.” [CD/21 page 106 paragraph 8.1.3]

Sleep disturbance

1252. The HIA Topic Group agreed to exclude the health effects from night flights during the quota period because the quota is set by the DfT through a separate regulatory process which includes extensive national consultation, and the proposed development does not seek to alter the current quota [CD/21 page 6, paragraph 1.5.1].  

1253. SSE takes a different view [SSE/19/a section 7.3], but in cross-examination, the following points were established as common ground:

i. There is a separate regime to determine the number of night flights in the quota period
.

ii. The effect of night flights on sleep disturbance was one of the key issues considered and consulted upon in the process of setting the night flying restrictions at Stansted Airport
.

iii. What the Government has sought to achieve through that process is a fair balance between the protection of local communities from excessive aircraft noise levels at night, and the provision of air services at night where they are of benefit to the national, regional or local economy
.

iv. In striking that balance, the Government took into account the views of a large number of consultees, including all relevant local authorities, all relevant local parish councils, and all relevant environmental groups and local residents’ associations, including SSE
.

1254. In the light of those points, SSE’s criticisms of the decision taken by the HIA Topic Group to exclude this issue from the scope of the HIA is without any foundation.

1255. There was also a suggestion that the HIA was in error because it considered the effects of only four additional movements in the morning shoulder period, when there are predicted to be four more arrivals and four more departures [SSE/19/a page 19, paragraph 7.3.4].  However, as SSE’s health witness accepted, so far as health impacts are concerned, an individual would either be affected by the four additional arrivals or the four additional departures.  In health terms, therefore, it was agreed that the correct number to consider was four
.

Air Quality

1256. We have already set out our submissions on the health impacts of the forecast changes in air quality associated with the proposed development when dealing with SSE’s air quality evidence.  For his part, SSE’s health witness made clear that he had no relevant expertise, and his evidence on this issue was based on SSE’s air quality proof of evidence
.

1257. It follows that his evidence on this matter should be rejected for the reasons we have given in relation to the air quality section of these Closing Submissions.  In addition, it should be noted that the HIA’s assessment of the likely effect of the proposed development on air quality was a matter on which UDC took advice from BV [CD/150].  BV’s advice was summarised as follows: “Overall, it is our opinion that the HIA submitted in support of the G1 application is that the assessment is both comprehensive and robust and builds upon the most up-to-date and relevant information obtained from scientific literature and expert opinion” [CD/150 paragraph 4.6].
Social Capital

1258. SSE’s criticisms of the HIA’s approach to the issue of social capital were articulated in section 9 of the proof of evidence of SSE’s health witness.  They are entirely insubstantial.  As he accepted
:

i. The HIA considered the issue;
ii. It fairly described and explained the concept of social capital;
iii. It considered the impact of the proposed development on social capital;
iv. The analysis of impact was primarily based on the issues that local people had raised with them;
v. It provides a fair overview of the concerns raised by local people and addresses them; and
vi. Those concerns were listened to, and it is not fair to characterise what was said in the HIA as being dismissive of those concerns.

1259. In summary, the impact of the proposed development on the social capital of the area was considered fairly and fully in the HIA.

Conclusions

1260. For the reasons we have given, there is no proper basis for any substantial criticism of the HIA, let alone any proper basis for refusing planning permission because of the impact of the proposed development on the health of local people.
House price impacts

BAA’s case

1261. BAA’s evidence on this matter is given in its planning proof of evidence [BAA/1/A pages. 59-60] and in CD/341.

1262. BAA’s case can be summarised shortly:

i. There is no evidence before this inquiry that would justify the exceptional step of treating the impact of the proposed development on house prices as a material land use planning consideration.

ii. Nor, in any event, is there any evidence to demonstrate that allowing this appeal would have any significant adverse impact on house prices.

iii. The Government clearly anticipated that the announcement of expansion proposals in the ATWP might have an impact on property prices [CD/87 page 142, paragraphs 12.13-12.17].  However, this was to be addressed by statutory compensation schemes [paragraph 12.15], and (in the period before those schemes are engaged) voluntary compensation schemes.  As SSE acknowledge
, all of this was taken into account by the Government in striking the overall balance in the ATWP.

iv. BAA has introduced such voluntary schemes, the lawfulness of which was established through an unsuccessful oral application for permission to apply for judicial review
.  

v. The evidence shows that the structure of the Uttlesford housing market is broadly comparable to that of the region as a whole, with slightly higher percentages of owner occupation and private rented property, and slightly lower percentages of local authority and RSL properties [CD/341 Table 1.1].  The rate of change in the number of property transactions in Uttlesford over the period 1996-2005 is almost identical to the regional average [BAA/1/A page 59, paragraph 10.38].

vi. Property values in Uttlesford grew by 12.2% per annum on average over the period 1996-2005, compared with 12.1% per annum in the region as a whole [CD/341 Table 1.3].

vii. Average private rental values in Uttlesford have grown in almost identical proportion to the regional growth over the period 1994-2005 [CD/341 Figure 1.5].

viii. The presence of the airport has not apparently reduced demand from house builders.  In recent years, for example, planning permission has been granted for two major residential developments in Takeley at Morells Green  (100 units) and Priors Green (685 units).  Development has progressed successfully [BAA/1/A page 60, paragraph 10.39].

SSE’s case

1263. SSE’s case on house prices has not established any likely impact as a result of the proposed development, or any reason for treating the effect of the proposal on house prices as a material consideration.  In summary:

i. SSE’s evidence considered the period 2002-2006.  During that period, SSE’s figures show that the average house price in Uttlesford increased by 41% [SSE/11/a Annex A, Table 2].  As SSE’s house price witness accepted, although his evidence talks about “loss”, an average property purchased in Uttlesford in 2002 would have substantially increased its value by now
.  SSE’s concern, as its witness acknowledged, was that although local people have made substantial returns on money invested in local property, they would like to have made more
.

ii. SSE has not identified any adverse land use consequences of this 41% increase in residential property value
.

iii. The analysis contained in SSE’s evidence on house prices [SSE/11/a] does not tell the Inspector or the Secretaries of State anything which might be useful in determining the acceptability of the appeal proposal.  The fundamental flaws and weaknesses in the analysis were identified in cross-examination, and can be summarised as follows:

a. SSE’s analysis produces an overall figure for “loss” which is said to be attributable to the Government’s publication of the first round of consultation on the emerging ATWP in summer 2002 [SSE/11/a paragraph 3.1.1].  That is said to be the prime cause of the “loss”, and no other potential cause for the variations in price relied upon is taken into account.

b. There is no figure produced to represent any predicted reduction in value (either absolute or relative) as a result of the proposed development.

c. There is no analysis to show that any of the earlier decisions to permit expansion of the airport, or the publication of the ATWP itself, resulted in any reduction in Uttlesford’s house prices (either in absolute or relative terms).  Indeed, the application of SSE’s approach to its own figures would suggest that the publication of the ATWP actually resulted in a boost to house prices in Uttlesford relative to those in Essex as a whole
.

d. SSE’s reliance on the ratio between average prices in Uttlesford and average prices in Essex to derive its figure for loss is far too simplistic.  The figures produced necessarily depend on the period assessed, and the areas used for comparison.  It is common ground that house prices across the districts of Essex are far from uniform. Uttlesford is one of the more expensive areas, others being much cheaper, and there is a range of factors that influence house prices, both between districts and within districts
.  

e. As SSE accepted, the ratio is affected by factors on either side of the equation, in other words, not just factors that might potentially be restraining price rises in Uttlesford, but also factors that might potentially be boosting price rises in other districts of Essex
.

f. However, SSE’s approach assumes that every change in the ratio between the two average prices must come from the Uttlesford side of the equation, and must be attributable to the airport
.  The figure for money ‘lost’ as a result of the airport is derived by simply adding up all of the individual changes over the period on the basis of those two assumptions
.

g. The figure for price changes for the whole of Essex for the relevant period [SSE/11/a Table 2] is made up of a range of figures from all of the individual districts.  SSE’s evidence does not identify the figures from those individual districts, or examine what has influenced the Essex average within individual districts.  It does not therefore allow an examination of, for example, the effects of ‘catch-up’, that is areas which start off from lower prices enjoying higher percentage rises over a given period than higher priced areas which had enjoyed stronger growth in earlier years.  The evidence suggests that has been happening here.  Between 1996 and 2000 Uttlesford enjoyed an average annual rate of growth in house prices of 15.2% [CD/341 page 6, Table 1.3].  During this period, Uttlesford’s house prices were growing much faster than those in the wider area.  They did not grow as much in the next five years, but (as SSE acknowledges) if one looks at the entirety of the period Uttlesford’s house price growth is about the same sort of level, or in fact slightly higher
.  SSE’s evidence simply does not allow one to examine what was going on in the other Districts of Essex during the relevant years.

h. As was demonstrated through an examination of SSE/11/a Table 25
, SSE cannot credibly suggest that all of the changes which occurred from summer 2002 onwards were as a result of the Government’s publication of its consultation proposals; not least because it cannot say what factors caused the fluctuations in the ratio in the immediately preceding years, or, therefore, the extent to which those or other factors were or were not affecting the ratio from summer 2002 onwards.  As SSE confirmed, its approach simply assumes all those other factors (which it cannot identify) are no longer operating, and any change in the ratio is simply a result of the impact of the airport
.  It is an entirely unrealistic methodology, and the resulting figure tells the Inspector nothing that can properly have any bearing on the outcome of this appeal.

iv. In re-examination, SSE sought to draw some comfort from the fact that BAA utilises a similar approach in its HOSS scheme.  But that is to overlook two important points.  Firstly, the only point that SSE can properly derive from BAA’s use of this approach for its compensation scheme is that BAA’s scheme may well therefore be overgenerous.  It does not answer or address any of the inherent flaws in the approach that were demonstrated in cross-examination.  Secondly, the fact that the approach is broad brush and unscientific in a way that is generous to the vendor is hardly a fair basis for criticising a voluntary blight compensation scheme.  It is not, however, an appropriate approach for producing a figure to be weighed in the balance in a planning inquiry.
Conclusions
1264. SSE’s evidence on house prices therefore adds nothing of relevance to the inquiry.
Housing impacts

1265. SSE’s case on housing impacts is principally set out in SSE/10/a section 4.5. BAA’s position on the points made is as follows:
i. It is clear that the additional employment and, therefore, housing demand from the expanded airport is within the figures for regional growth in the emerging RSS [CD/76 para 4.36 p.116].

ii. Whilst BAA accepts that there is likely to be some additional employee commuting from north and east London in the 35 mppa case [CD/14 Table 6.4], that simply demonstrates the ability of an expanded Stansted Airport to assist in the regeneration of those areas.

iii. BAA also accepts that the airport currently, and the future airport in the 25 and 35 mppa cases, has some employment from central and eastern Europe. This is hardly surprising and the ‘free movement of persons’ is a basic principle of the European Union. What can be said, however, is that this is not a phenomenon unique to Stansted Airport, as was made clear in BAA/1/A paragraph 10.25. Such workers are a valuable addition to the workforce and the fact that additional non-UK workers may be employed at an expanded Stansted Airport could not possibly amount to a proper reason for refusal.
iv. The Uttlesford Local Plan has affordable housing and housing mix policies appropriate for the District [CD/57 policies H9 and H10]. Affordable housing is normally brought forward as a percentage of dwellings on housing sites. The emerging RSS clearly sets out the overall housing targets for the East of England, including Essex and Hertfordshire, and within that context there is no proper basis for alleging that Stansted’s future employment growth will place undue burden on the number of affordable houses that can be expected to come forward.

1266. In short, this issue does not disclose any proper reason for refusal.

Landscape impacts
BAA’s case

1267. BAA’s case on landscape impacts is straightforward, and can be summarised shortly as follows:
i. Volume 9 of the ES [CD/12] provides a thorough, fair and accurate assessment of the likely impact of the proposed development on the landscape.  The thoroughness and adequacy of the assessment contained in Volume 9 is common ground between UDC and BAA [BAA/20 page 52, paragraph 7.10.2].  

ii. In view of the nature of the application, there is no difference in terms of physical development from that which was considered acceptable in 2003, and which is therefore permitted under the existing planning permission.  Of course, not all of the physical development which was permitted in 2003 would need to be built if the airport is constrained at 25 mppa, and the assessment in the ES proceeds on that basis [CD/12 page 2, paragraphs 2.1.2-2.1.8].

iii. All of the proposed developments are situated within the existing airport boundary, and within the appropriate zones as allocated in the local plan [BAA/20 page 33, paragraph 5.5.5, CD/57 paragraph 16.2].  There would be no development in, or loss of, designated landscape areas.

iv. The assessment reported in the ES established that the proposed development would not give rise to any significant impacts on landscape features [CD/12 page 36, paragraph 16.1.3].  The impact on landscape character, and visual impacts more generally, would be limited [CD/12 page 36 paragraphs 16.1.4 and 16.1.5].  Those limited impacts would be mitigated through new structural planting associated with the new development sites, together with more detailed landscaping schemes within each individual plot, similar in character to that which has been established within the airport to date.  The impacts of additional night-time lighting would be reduced by a series of measures including the use of low lighting levels, low height columns and greater use of reflective signs to avoid the need for lighting units [CD/12 page 36, paragraph 16.1.6].

v. The landscaping that has been carried out so far has been very successful.  As UDC’s letter of 19 October 2006 [CD/40] confirmed:

“In general terms the main structural landscaping has been highly successful.  The disposition and development of the planting is in the greater part achieving its design purposes.  The planting mixtures have been highly successful in producing an indigenous effect, with changes in species mix creating well handled transitions.

The ground shaping associated with the structure landscaping has generally been executed to a high standard with successfully assimilated forms which visually read well.”

1268. Thus there is no proper basis for objecting to the appeal proposals on landscape or visual impact grounds.

SSE’s case

Overview

1269. SSE is the only one of the main parties to this inquiry advancing a case against the appeal proposals on the grounds of landscape and visual impact.  However, it has called no independent or expert evidence in support of that case.  Such evidence as it did call was based on a number of misapprehensions and contained no real analysis of the likely impact of what is proposed to set alongside the assessment that is to be found in Volume 9 of the ES [CD/12].

1270. Before turning to the criticisms that were made on behalf of SSE, we would note that the following important matters were established in evidence as being common ground between BAA and SSE:

i. The landscaping conditions that were imposed in 2003 were appropriate, and those who implemented the landscaping scheme should be commended
.

ii. It is not suggested that any additional conditions ought to be imposed to deal with landscape impact if permission is granted
.

iii. The development zones in the Local Plan were determined with landscape and visual impact very much in mind, and the proposed development accords with the allocations in those zones
.

iv. Neither of the areas of ‘lost landscaping’ referred to in SSE’s proof of evidence [SSE/18/a page 3, paragraphs 3.2.2 and 3.2.3] were designated landscape areas
.  One area of lost tree planting identified at appendix 3 to SSE’s evidence was part of a designated landscape area, but it was lost as a result of the County Council and the HA changing the alignment of the A120 works from that originally envisaged
.  No part of the landscaping approved pursuant to the 2003 permission has been lost.

v. There is no suggested breach of any of the AIR policies in the Local Plan
.

SSE’s criticisms of the assessment in the ES
1271. SSE’s criticisms of the assessment in the ES raised two broad concerns.  The first was the scope of the assessment, in other words what was assessed.  The second was the way in which the assessment was carried out, in other words how it was assessed
.  For the reasons we explored in cross-examination, and which are summarised below, neither concern had any proper foundation.

Scope of assessment

1272. There were three main criticisms of the scope of the assessment, which we will consider in turn.

· Off-airport impacts

1273. No development is proposed beyond the airport boundary.  SSE’s landscape witness accepted that the ES had considered the impact of the airport and its activities as these would be perceived both from within and beyond the airport boundary.  

1274. SSE’s complaint was limited to the consideration of physical impacts on the landscape outside the airport boundary
.  The potential impacts identified were limited to the exacerbation of harm to verges etc. as a result of existing vehicular movements to and from the airport [SSE/18/a paragraph 3.2.6]
.  There was no evidence as to the extent of that alleged harm, or even illustration of it
.  There was no evidence as to where it was said to be taking place, what damage it was said to be causing, or how it is perceived.  Moreover, there was no evidence to demonstrate the extent, if at all, to which the proposed development would make a material difference
.  In any event, the section 106 obligation includes a provision to address the incidence of air passengers parking their vehicles on the public highway, and SSE’s landscape witness expressed herself to be “delighted” with that provision
.

1275. There was also an apparent concern over the proximity of traffic to the balancing ponds [SSE/18/a paragraph 3.2.7], but in response to cross-examination SSE’s landscape witness advanced no coherent explanation or analysis as to why this was a concern
.

· Hatfield Forest

1276. It was accepted that the ES had considered the impact on views from Hatfield Forest, the exact view used for the purposes of assessment having been agreed with UDC
.  It was also agreed that the development at the airport is not visible from the main body of Hatfield Forest
, that the ES had taken a fair approach to the importance and sensitivity of the receptor, and that there was no dispute as to the factual analysis in the ES of what one would or would not see from the relevant viewpoint
.  

1277. The nature of SSE’s concern was said to be “… from the point of view of being in the landscape, being in Hatfield Forest, and the damage that happens to the forest from the presence of the airport …”
 (emphasis added). This rather opaque explanation was elaborated upon in response to a question from the Inspector, when it became apparent that this was not a concern about what would normally be regarded as landscape impact at all
. 

· Tranquillity 

1278. The ES took account of those factors which might affect the ‘tranquillity’ of the landscape to the extent that was appropriate.  It was accepted by the SSE’s tranquillity witness that the ES had considered the effect of the movement of road and air traffic
.  It was also accepted that light pollution [a matter raised in SSE/18/a page 6, paragraph 3.3.9] had been taken into account in the assessment reported in the ES
.  

1279. SSE’s written evidence contained a suggestion that because of their potential impact upon ‘tranquillity’, the assessment should also have considered ‘seeing lots of people’, ‘seeing urban development’ and ‘hearing lots of people’ [SSE/18/a page 6, paragraph 3.3.9].  However, in response to cross-examination it was agreed that none of these matters would be significantly different between 25 and 35 mppa in any of the relevant viewpoints
.  On 10 October 2007, some eleven and a half weeks after its evidence on landscape and visual impacts had been completed, SSE produced a supplementary proof [SSE/18/d].  It added nothing of any significance.

1280. SSE’s evidence also made reference to a CPRE document concerning the assessment of tranquillity [SSE/18/c appendix 6 and subsequently SSE/18/d].  However, it was accepted that this document had no formal status, that the pressure group had simply started a campaign to try and persuade people to start using it, and that it had neither been endorsed by Government nor relied upon in any planning decisions
.

Criticism of the assessment

1281. There were two sets of criticisms of the way that the assessment had been carried out.

· Uncertainty over the assessment cases

1282. SSE sought to argue that it was not possible to see how the 25 mppa baseline compared to the present position [SSE/18/a page 9, paragraph 3.4.11].  However, it was accepted in cross-examination that the ES clearly identifies what exists at the time of the assessment, and what was assumed to exist in both the 25 and 35 mppa cases
.  There was no suggestion that the baseline was inaccurate
.  Nor was there any evidence to suggest that any of the particular facilities that have been assumed in either the 25 or 35 mppa cases would not in fact come forward in those circumstances
.  As SSE’s witness accepted
, the extent of SSE’s analysis on this point was contained in one line in the proof of evidence, where it was said that “We suspect it is higher than we would guess” [SSE/18/a paragraph 3.4.11].

· Other criticisms

1283. The remaining criticisms were even less substantial.  In particular, there was no attempt to demonstrate that any of the assessments from individual viewpoints in the ES were factually inaccurate, or to offer any alternative analysis of the impact of the proposed development in any of those views
.
Conclusions
1284. In the case of a section 73 application to amend two conditions concerning the number of ATMs and passenger throughput, it is perhaps unsurprising that there is no proper basis for objecting on the grounds of landscape and visual impact.  

1285. There is no substance to any of the concerns that have been raised by SSE about the scope of the assessment of these matters in the ES, the way that assessment has been carried out, or the conclusions it reached about likely impact.   

1286. We therefore invite the Inspector and the Secretaries of State to conclude that there is no proper basis for objecting to the appeal proposals on landscape or visual impact grounds.
Sustainability appraisal
BAA’s case

1287. The appeal application is supported by a Sustainability Appraisal (“SA”) [CD/21.1].  There is, of course, no statutory or policy requirement for such an appraisal, nor was there any request by UDC for such a document.  The SA has been provided on a voluntary basis by BAA because it is considered to represent best practice, and because it has a useful role for the reasons we will now go on to explain.

1288. In order to understand the useful role which the SA can play, it is necessary to have regard to what is meant by ‘sustainable development’.

1289. The Government has set four aims for sustainable development.  These are:

“ - social progress which recognises the needs of everyone;

 effective protection of the environment;

the prudent use of natural resources; and,

the maintenance of high and stable levels of economic growth and employment.” [PPS1, CD/92, page 2, paragraph 4].

1290. There are two points which follow from that.  They are both obvious, but no less important for that. First, just because a development uses natural resources, or has an impact on the environment, does not make it unsustainable.  That much is common ground
. Secondly, sustainable development is not an end state, but a process, so its achievement is determined by improvements rather than end-goals
.

The purpose of sustainability appraisal
1291. The process of sustainability appraisal recorded in the SA is objective led, appraising the proposed development against relevant objectives.  This is to be contrasted with the role of the ES, which is to identify the likely significant effects of the proposed development.  The aim of the sustainability appraisal was therefore as follows:

“- to appraise the extent to which social, environmental and economic considerations, as defined by relevant sustainability objectives, have been integrated into the proposed development associated with further use of the existing runway; and

to identify recommendations by which the proposed development can be enhanced for BAA to consider.” [CD/21.1 page 4, paragraph 1.20].

1292. In other words, the proper role of the sustainability appraisal is to seek to ensure that the proposed development is as sustainable as possible.  

The Stansted G1 SA
1293. The SA prepared for the proposed development fulfils that role.  It assesses the proposals against the Government’s stated sustainability priority areas, sets out the results of that process [CD/21.1 Appendix 4], and then makes a series of recommendations to improve on those results [CD/21.1 pages 13-14].  

1294. Many of the recommendations are reflected in the proposed conditions, and in the section 106 obligation which has been entered into between BAA, UDC and the County Councils
. Others are to be taken forward when the detailed design of the facilities is progressed, in the ongoing operation of the airport and in the ongoing relationships between BAA, the airlines and other companies that operate within the airport.  

SSE’s case

Overview
1295. SSE would have liked the SA to have taken a different approach, and to have served a different purpose
.  We will go on to summarise why SSE’s views on those points are misconceived, but even if that were not the case, it is difficult to see what possible difference this should make to the outcome of this section 78 appeal in circumstances where: 
i. SSE’s witness accepted that his evidence was not concerned with the legal validity of the application in any sense, or the adequacy of the ES
;
ii. it does not suggest that there is insufficient material before the inquiry to enable the Inspector and Secretaries of State to reach a view as to the sustainability or otherwise of the proposal
; and
iii. SSE acknowledges that the policies of the Government as expressed in the ATWP have been formulated within the context of its overarching commitment to sustainable development
.  
1296. For those reasons we will seek to be brief in what we say in response to SSE’s criticisms of the SA.

SSE’s criticisms of the SA
1297. There were two main criticisms of the appraisal that has been carried out.  The first was an allegation of professional conflict on the part of the appraisal’s authors, RPS Oxford.   The second was a difference of judgment as to the conceptual framework employed.  
The position of RPS Oxford
1298. SSE’s allegation of professional conflict [SSE/17/a section 4.1] was put to BAA’s planning witness when he was cross-examined on 12 June 2007, and to any fair-minded observer his replies to the questions put to him provided a complete answer. 

1299. He explained that RPS (one of the largest consultancies in the UK) had three instructions in relation to Stansted.  One related to general planning, which was his responsibility, the second related to the SA, which was not his responsibility, and the third related to the environmental appraisal of the surface access proposals for the second runway.  

1300. The work done by RPS on the SA was therefore undertaken by different consultants pursuant to a completely separate instruction.  It was undertaken by consultants in the Oxford office of RPS, not by consultants within the office for which BAA’s planning witness was responsible.  The preparation of the SA was not something with which he was closely personally associated, and he had no day-to-day involvement in that work
.

1301. In those circumstances, there is no proper basis for suggesting that the authors of the Sustainability Appraisal were affected by any professional conflict, and it is unfortunate that SSE persisted with this serious allegation even after it had been shown to be unfounded
.

Conceptual framework

1302. SSE’s evidence raised two broad concerns about what it described as the ‘conceptual framework’ used in the SA.  The first was that changes were made in the appraisal between the draft scoring matrix discussed in the workshops and circulated afterwards, and the final version.  The second is that SSE would like a different approach to have been taken on some issues.  We will take those two matters in turn.

· Changes in the scoring matrix

1303. The SA itself explains that changes were made, and why this was done [CD/21.1 paragraph 2.23].  As SSE’s witness acknowledged, that explanation clearly reflected the professional judgment of the authors in producing the final version.  

1304. That judgment was plainly correct, as was demonstrated in cross-examination of SSE’s witness by means of a worked example using a hypothetical proposed eco-home to house a homeless person – a quintessentially sustainable development.  Using the approach contained in the earlier draft scoring matrix [CD/402], such a sustainable development could not even reach the minimum score on a number of key indicators.  Indeed, any development at all would have scored as ‘poor’ on a number of the indicators, and the approach did not assist in identifying ways in which the sustainability of such a development could be improved
.

1305. By contrast, the approach finally adopted did provide a useful basis for identifying whether the proposed development was as sustainable as possible
.  It was thus a far more useful and meaningful exercise.

· A different approach

1306. There is evidently a difference of view between BAA and SSE as to the appropriate purpose of a SA.  

1307. In the absence of any guidance on how such appraisals should be prepared, SSE’s witness endorsed the general approach described in the SA
, which is to use current best practice, referring to the ODPM guidance for LDDs [CD/321] where appropriate [CD/21.1 page 3, paragraph 1.19]. Ultimately it is agreed that the issue between the parties comes down to a difference in judgment as to the practical application of that approach. 

1308. We have already identified what we say is the appropriate purpose of such an appraisal, and why, and we do not repeat those submissions here.  In addition to those primary submissions, we would simply add two points in response to SSE’s evidence:
i. It is apparent that SSE believes that the SA ought to serve a distinctly different purpose, namely attempting to answer the question ‘Is this development sustainable?’  That view underlies most of the differences of detail.  The answer to that question, of course, requires the exercise of an overall planning judgment, something that can only be done in the light of all the material circumstances, including in particular a thorough examination of the results of the environmental impact assessment and the policy context.   That is the function of the decision-maker, not the SA.

ii. This is a difference of judgment between the professional environmental planners at RPS Oxford who undertook the appraisal and SSE’s witness.  Insofar as the Inspector and Secretaries of State feel it necessary to reach a view on that difference of judgment, it should be noted that it is common ground that SSE’s witness:

a. possesses no expertise in matters relating to sustainability
;

b. has never prepared a sustainability appraisal
; and

c. has never been asked in a professional capacity to appraise any sustainability appraisal for a development application
.

Conclusions

1309. The SA is a well-prepared and useful document, which has assisted in making the proposed development as sustainable as possible.  SSE’s criticisms of it are misconceived, and in any event could not properly affect the outcome of this appeal.
Other water-related issues

BAA’s case

Evidence

1310. BAA’s evidence on water-related issues is set out in the written evidence of its water resources witness [BAA/5/A-D], as supplemented by his oral evidence on 6 July 2007.

1311. Neither the EA nor UDC has ever suggested that there would be insufficient capacity in the foul water infrastructure, surface water drainage systems, and sewage treatment systems to cater for the increased flows that would result from the proposed increase in capacity, or that there would be a material increase in flood risk, unacceptable discharges to surface watercourses or harm to biodiversity.
1312. BAA’s evidence to this inquiry has demonstrated that:

i. There is sufficient capacity in the water supply, foul water infrastructure, surface water drainage and sewage treatment systems serving the airport to cater for the needs of the proposed development.

ii. The proposed development would not result in any material increase in flood risk, unacceptable discharges to surface watercourses or harm to biodiversity.

Rye Meads Wastewater Treatment Works (“RMWwTW”)

1313. BAA’s evidence as to the effect of the G1 development on the RMWwTW is set out in BAA/5/C [pages 2-4], as supplemented by the oral evidence of its water resources witness and BAA/5/E.  It was not subject to any challenge in cross-examination.

1314. In cross-examination, SSE’s witness on water issues accepted that SSE took no issue as to the factual matters set out in BAA’s evidence on this point
.  It was accepted that there would be no need to increase the maximum volume of water per day, or the maximum pollutant load per day permitted under BAA’s Trade Effluent Agreement with Thames Water Utilities Limited (“TWUL”).  The annual increases on those two measures is in both cases very small at 0.1% [BAA/5/C page 4, paragraph 2.6]  All of this is within the terms of the current agreement with TWUL, who have raised no objection to the proposed development.
Bishops Stortford Wastewater Treatment Works (“BSWwTW”)
1315. BAA’s evidence as to the effect of the proposed development on the BSWwTW is set out in BAA/5/A, page 54, as supplemented by CD/503 and CD/504.

1316. In short, BAA has liaised with TWUL, the owners and operators of the BSWwTW, and obtained written confirmation that the Works are currently being upgraded, and that the upgrade includes allowances for “planned housing growth … the Birchanger Services improvements and the Stansted G1 project to the full use of the existing airport”.

1317. BAA’s evidence on this point was not challenged in cross-examination.
Flood Risk and Biodiversity

1318. BAA’s evidence as to the effect of the proposed development on flood risk and biodiversity is set out in BAA/5/C at page 5.  

1319. In short, detailed flood risk and water quality modelling were carried out in support of the ES and the results demonstrated that:

i. The surface water discharge volumes and pollution loads arising from the 35 mppa case would increase slightly, but the existing discharge consents would be met for both water quality and water quantity discharges.

ii. There would be no increase in flood risk downstream (for all storms up to the 1 in 100 year return period), a reduction in the risk of reducing flows in the rivers downstream of the airport, and no change in water quality.

iii. There would be a limited amount of on-airport drainage improvements required to prevent on-airport flooding.

1320. The EA was consulted and concluded that subject to the imposition of conditions, which have been agreed with BAA, it had no concerns over flood risk and biodiversity.

1321. BAA’s evidence on these matters was not challenged in cross-examination.

SSE’s Case

Rye Meads Wastewater Treatment Works
1322. As we have said, SSE does not dispute the figures provided by BAA’s water resources witness, which demonstrate that the impact on RMWwTW would be very small, and that the additional demands placed upon it would be well within its current headroom.

1323. In the end, SSE’s case on this issue rests on nothing more than its misunderstanding of the Halcrow report [CD/320].  The following points should be noted in respect of the Halcrow report:

i. The purpose of the report is to assess capacity to accommodate the proposed growth in housing espoused by the emerging RSS.

ii. The limited capacity at RMWwTW is identified, but it is not thought likely to constrain the planned housing growth to below the target level, and a detailed assessment of its capacity is recommended simply “to determine whether phasing of development is necessary to allow sufficient time for delivery of the expansion works” [page 1, 4th paragraph].  In other words, the uncertainty raised by the report is as to whether the planned housing needs to be phased in order for it to come forward in line with increases in capacity.

iii. The report identifies that there is current headroom of about 25,000 population equivalent (“PE”) [page 25], whereas the current estimate used for the growth mapping work is a planned increase in housing of 87,000 PE [page 17].  Additional capacity would therefore have to be created whether the airport is expanded or not.

iv. Halcrow’s report acknowledge that examination of possible increases in trade effluent from the airport may give cause to revise this capacity figure down, but it is not suggested that G1 would use up all available headroom.  Indeed, the increase from G1 is either 290 PE, or 690 PE, depending on whether this is calculated using volume or load respectively [BAA/5/E].  On the basis of those figures, SSE’s witness accepted that the G1 increase would be small in comparison to the existing spare capacity
.

Bishops Stortford Wastewater Treatment Works (“BSWwTW”)
1324. As we have said, there was no challenge in cross-examination to the figures produced by BAA’s water resources witness in relation to the impact of the proposed development on BSWwTW, nor indeed any other challenge to his evidence on this matter.

1325. SSE’s witness did not seek to challenge the figures or analysis in BAA’s evidence, and in the end his only point was about a suggested need for ‘someone else’ to look at this
.  It is an entirely insubstantial point.  The impact on BSWwTW has been considered by TWUL, the owners and operators of the works and the body with the necessary expertise (and a critical interest) to ensure that there is capacity to cope with any increase in demand from the airport.  No satisfactory explanation was offered as to why TWUL could not be trusted to make that judgment, and nor did SSE seek to identify an individual or body better placed to do so.

Assessment of indirect and induced effects

1326. SSE’s case included a concern that what it called the indirect and induced effects of the proposed development on water consumption had not been assessed [SSE/16/a, page 5, paragraph 3.3.8].  In response to cross-examination it was clarified that the indirect and induced effects referred to relate to additional commercial and housing development associated with the increased throughput at the airport
.

1327. That concern is without any substance for the following reasons:

i. The Panel Report on the draft RSS made clear that the expansion of the airport would not give rise to the need for additional provision for housing and jobs beyond that contained in the draft RSS [CD/75, page 74, paragraph 5.101].

ii. The impact that those additional houses and jobs would have are therefore being considered through a separate statutory process, one that includes Strategic Environmental Assessment [see CD/76, page 4], including a consideration of the impacts on water resources.

iii. The Panel’s conclusions on water supply issues were set out in CD/75 on pages 155 and following.  The EA took the view that the proposed level of growth could be catered for provided the right approach was taken to water resource planning [CD/75, page 155 paragraph 9.33].  As SSE accepted
, the Panel considered this issue carefully, and did not recommend that the proposed new jobs and housing in the region – including those associated with an expanded airport – ought to be rejected because of the likely impact on water supply.

iv. The Government’s proposed changes to the draft RSS [CD/76] included those additional jobs and homes, and the strategic environmental impacts associated with them were plainly considered acceptable.

v. Before any individual development proposal is permitted, there will also be an opportunity to consider the individual impacts of such development on a case-by-case basis.

Other parties

FoE

1328. The evidence presented by FoE on water issues did not raise any substantive new points beyond those addressed above, and nor did it include any new data.  FoE acknowledged that the proposed conditions were enforceable, and that it was not suggesting any additional conditions
.
NATIONAL TRUST’s CASE
1329. The substance of the NT’s case has been dealt with in our submissions on air noise and air quality above.   We do not repeat those submissions here.

ESSEX POLICE AUTHORITY

1330. The Essex Police Authority (“EPA”) has submitted a written representation to the Inquiry setting out its concerns, which primarily relate to the costs of policing at Stansted Airport [EPA/1].  The EPA’s representations reflect those it made to UDC in advance of the determination of BAA’s application.  UDC considered those matters in reaching its decision [CD/33.1 paragraph 284] but did not accept that they provided any basis for refusing planning permission.

1331. BAA’s obligation to pay Police costs is governed by a separate statutory regime in the Aviation Security Act 1982.  This provides a statutory procedure for settling the Police budget, which includes a process of determination by the Secretary of State if he is called upon.  This would remain the case whether the proposed development were permitted or not.
OTHER PARTIES

1332. In the submissions we have already made we have sought to cover all of the points of substance raised by other parties who have appeared at this inquiry or made written representations to the Inspector.
CONDITIONS AND OBLIGATIONS

1333. BAA set out its position in relation to the various proposed conditions and the two s.106 obligations when the Inquiry considered these matters on 4 and 5 October 2007.  

Conditions
1334. Many of the proposed conditions reflect those imposed on the 2003 permission, and are uncontroversial as between the main parties.  BAA’s position in respect of the principal controversial conditions is set out, where appropriate, in the main body of these Closing Submissions and was dealt with in detail during the conditions and obligations sessions of the inquiry.
Obligations

1335. BAA’s detailed comments on the draft obligations were given during the conditions and obligations sessions of the inquiry.

1336. BAA had hoped to present the Inspector and Secretaries of State with Agreements under s.106 of the 1990 Act containing the mitigation which has been substantially agreed between BAA and UDC, ECC and HCC. Unfortunately that did not prove possible. BAA has, therefore, put forward two unilateral undertakings under s.106 – one for UDC and ECC and the other for HCC. Those unilateral undertakings need to be read together with the 2003 Agreement [CD/30] which has not been superseded. For that reason some of the obligations in the unilateral undertakings roll forward obligations in the 2003 Agreement and, therefore, become effective when the 2003 Agreement obligations lapse.
1337. BAA submits that the obligations in its s.106 unilateral undertakings, when read together with the draft conditions and the existing 2003 Agreement, comprise an appropriate and comprehensive package of controls, mitigation and compensation – consistent with the advice in the ATWP [CD/87 paragraph 3.5].
CONCLUSION
1338. In conclusion, BAA submits that the proposed G1 development is in accordance with the development plan and that planning permission should, therefore, be granted unless other material considerations indicate otherwise. In this case there is strong national policy support for the development, a clear and compelling need case and substantial economic, social and other benefits, which together far outweigh the likely impacts associated with it.
1339. In those circumstances, we respectfully invite the Inspector to recommend to the Secretaries of State that the appeal should be allowed, and planning permission granted.

MICHAEL HUMPHRIES Q.C.

HEREWARD PHILLPOT

Francis Taylor Building

Temple

London EC4Y 7BY
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� See NT/1/a paragraph 9.5 and the cross-examination of Turner on 7.9.07


� Rhodes’ evidence, CD/700, 15.6.07, pp.137-143


� “The effects of increased housing pressures arising from expansion of the airport on the nature and character of communities in the area.”


� This is also reflected in the Audit Commission’s publication on local quality of life indicators [CD/146 page 5, paragraph 15.


� Inspector’s questions of Rhodes, CD/700 15.6.07 pages 150-152.


� Cross-examination of Mitchell, 1.6.07


� “The effects of increased air pollution from aircraft and surface traffic on nearby woodlands”


� Cross-examination of Gibson, 5.6.07


� Cross-examination of Mitchell, 1.6.07


� Cross-examination of Gibson, 5.6.07


� Cross-examination of Gibson, 5.6.07


� Cross-examination of Moorcroft, 6.6.07


� The point made by FoE at paragraph 8[iv] of its Closing Submissions [SW/FOE/10] is simply factually incorrect.  It appears to be based on a misunderstanding of what is meant by the term “favourable condition” [SW/FOE/10 page 16 paragraph [3]].  As UDC/5/A explains [page 11 paragraphs 5.13-5.14], this is a broader assessment of condition which does not consider issues of poor air quality leading to vegetation damage.


� Cross-examination of Moorcroft, 5.6.07 – Dr. Haycock was not made available to answer questions on this matter himself.


� Cross-examination of Moorcroft, 5.6.07


� Cross-examination of Moorcroft, 5.6.07


� CD/700 5.7.07, page 24


� CD/700 5.7.07, page 25


� Cross-examination of Pratt CD/700 5.7.07 page 101


� CD/700 5.7.07 page 92


� CD/700 5.7.07 page 172


� Cross-examination of Moorcroft, 6.6.07


� Cross-examination of Moorcroft, 6.6.07


� Cross-examination of Moorcroft, 6.6.07


� It is common ground that: (a) this was not intended to be on a site by site basis, so that if more than 1% of an individual SSSI were affected, the objective could still be achieved provided others counterbalanced it; (b) it cannot therefore be concluded that the objective is breached, just because one site has an exceedence; (c) in this case the only modelled exceedence is in the combined 40 mppa sensitivity test, which is based on a throughput of 5 mppa beyond what BAA seeks permission for, and where the contour extends to less than 1% of Hatfield Forest by area in any event; and (d) even if the objective were to be applied on a site by site basis and even if consideration were limited to Hatfield Forest, the then proposed objective would not be breached on the basis of the modelled results  (Cross-examination of Moorcroft, 5.6.07).


� Cross-examination of Moorcroft, 5.6.07


� 5.6.07


� Cross-examination of Moorcroft, 5.6.07


� If CD/6 Figure 8 is compared to CD/22 Figure 14 it can be seen that even increasing throughput by an additional 5 mppa (i.e. 50% more than BAA is seeking permission for) leads to a difference in the contour in the order of only 80m or so.


� CD/700 5.7.07, page 48


� See BAA/4/F Table R1 – the forecast is for a halving of the contribution from that source between 2004 and 2014.


� CD/700 5.7.07, page 49


� CD/700 5.7.07, pages 115-116


� CD/700 5.7.07, pages 48-49, 114-118


� CD/700 5.7.07, page 109


� See e.g. CD/700 5.7.07 pages 114, 183-184


� CD/700 5.7.07 pp. 39-47, 181-183


� CD/700 5.7.07, pp. 39-40


� CD/700 5.7.07, page 40


� CD/700 5.7.07 pp. 43-44


� CD/700 5.7.07, page 44


� CD/700 5.7.07, pp. 46-47


� 6.6.07


� UDC Closing Submissions paragraph 101


� Cross-examination of Turner, 7.9.07


� CD/700 19.7.07 pages 151-152


� Cross-examination of Moorcroft, 5.6.07


� Cross-examination of Moorcroft, 5.6.07


� Cross-examination of Gibson, 5.6.07


� Cross-examination of Moorcroft, 6.6.07


� Cross-examination of Moorcroft, 5.6.07


� Cross-examination of Gibson, 5.6.07


� Cross-examination of Gibson, 5.6.07


� In examination-in-chief on 7.9.07, the NT’s witness Mr. Turner suggested that in fact this assessment of Hatfield Forest’s current condition was unduly negative, and the result of the absence of a suitable assessment category for this type of habitat, rather than any actual problem with the condition of the Forest.  


� BAA/4/A paragraphs 4.1.19 and 4.1.49


� In cross-examination on 5.6.07, Mr. Moorcroft accepted that the non cumulative approach Mr. Pratt had adopted was in line with the only available guidance, issued by the Highways Agency and reproduced at BAA/4/C (see page 53, footnote 1).


� Cross-examination of Moorcroft, 6.6.07


� Mr. Moorcroft’s equivalent figure is 27.5 kgN/ha/y (UDC/7/A Table 5).


� Mr. Pratt’s figure is 0.8% (BAA/4/A page 12, paragraph 4.1.31)


� Mr. Pratt’s figure is 1.2% (BAA/4/A page 12, paragraph 4.1.31


� Cross-examination of Moorcroft, 5.6.07


� “The effects of expansion of the airport on the demand for water”.


� All of which are common ground between BAA and SSE: see cross-examination of Bruce, 20.7.07, CD/700 pages 3-4


� Cross-examination of Bruce, 20.7.07


� Cross-examination of Bruce, CD/700 20.7.07 pages 5-8  


� Cross-examination of Squire, CD/700 6.7.07 pages 44-49


� Cross-examination of Bruce, CD/700 20.7.07 page 12


� Cross-examination of Bruce CD/700 20.7.07 page 30.  Note that there is an error at the bottom of page 30 of CD/700.  In line 29 the number 25 million was in fact 35 million.


� Cross-examination of Wang, CD/700 25.9.07 page 66


� Cross-examination of Forshew, CD/700 27.9.07 page 117.


� Cross-examination of Forshew, CD/700 27.9.07 page 48


� Cross-examination of Forshew, CD/700 27.9.07, for example, pages 163 and 164


� Cross-examination of Wang, CD/700 25.9.07 pages 48-54


� Cross examination of Wang, CD/700 25.9.07 pages 48, 49, 52, 53 and 54


� Cross-examination of Wang, CD/700 25.9.07 pages 73-76 and cross-examination of Humby, CD/700 26.9.07 pages 97-99


� Evidence in chief of Forshew, Transcript 27/9/07 pages 15-17


� Cross-examination of Forshew, CD/700 27.9.07 page 74


� Cross-examination of Forshew, CD/700 27.9.07 page 70


� Cross-examination of Humby, CD/700 26.9.07 pages 93-94


� Re-examination of Forshew, CD/700 28.9.07 pages 145-147


� Cross-examination of Humby, CD/700 26.9.07 pages 129-131


� Cross-examination of MacDonald, CD/700 3.10.07 pages 47-69


� Cross-examination of McDonald, CD/700 3.10.07 page 62


� Cross-examination of Wang, CD/700 25.9.07 page 66


� Cross-examination of Maiden, CD/700 21.6.07 pages 215-216


� Cross-examination of McDonald, CD/700 3.10.07 page 72


� “Whether or not it would be premature to make a decision on the appeal at this time”.


� CD/33.1 paragraph 14 and cross-examination of Levett, 27.7.07 CD/700 page 32, ECC officer’s report, CD/274 paragraph 9.3


� Cross-examination of Levett, CD/700 27.7.07  pages 33 to 34


� Cross-examination of Levett, CD/700 27.7.07 page 33


� To obtain some measure of how much smaller, see BAA/4/C page 5.  In 2000, for example, total UK emissions were just 2.3% of the worldwide total.


� Cross-examination of Harborough, CD/700 6.6.07 page 66


� Cross-examination of Harborough, CD/700 7.6.07 pages 57-58


� Cross-examination of Harborough, CD/700 7.6.07 page 61


� Cross-examination of Levett, CD/700 27.7.07 page 30


� Cross-examination of Levett, CD/700 27.7.07 page 31


� Cross-examination of Levett, CD/700 27.7.07 page 32


� Cross-examination of Levett, CD/700 27.7.07 page 34


� Cross-examination of Levett, CD/700 27.7.07 page 35


� Cross-examination of Levett, CD/700 27.7.07 page 37


� Cross-examination of Levett, CD/700 27.7.07 page 45


� Cross-examination of Levett, CD/700 27.7.07 page 41


� Cross-examination of Levett,  CD/700 27.7.07 pages 42-43


� Cross-examination of Levett, CD/700 27.7.07 page 43


� Cross-examination of Levett, CD/700 27.7.07 pages 45-47


� Cross-examination of Levett, CD/700 27.7.07 page 47


� See for example the repeated failure to provide a straight answer the question: “Do you think that the Government’s policy on tackling the climate change impacts of aviation is wrong?”, CD/700 27.7.07, pages 51 to 52.


� Cross-examination of Levett, CD/700 27.7.07 page 51


� Cross-examination of Lynge, CD/700 27.7.07 page 71


� Cross-examination of Lynge, CD/700 27.7.07 page 72


� Cross-examination of Lynge, CD/700 27.7.07 page 72


� Cross-examination of Lynge, CD/700 27.7.07 page 73


� Cross-examination of Lynge, CD/700 27.7.07 page 73


� Cross-examination of Lynge, CD/700 27.7.07 page 73


� Cross-examination of Lynge, CD/700 27.7.07 pages 74-75


� Cross-examination of Lynge, CD/700 27.7.07 page 75


� Cross-examination of Lynge, CD/700 27.7.07 page 76


� Cross-examination of Lynge, CD/700 27.7.07 page 77


� Cross-examination of Lynge, CD/700 27.7.07 page 77


� Cross-examination of Lynge, CD/700 27.7.07 page 78


� Cross-examination of Lynge, CD/700 27.7.07 pages 78-79


� “Whether the economic (including employment) benefits of the proposals are sufficient to outweigh their social and environmental effects”


� Cross-examination of Harborough, CD/700 7.6.07 page 168


� Cross-examination of Harborough, CD/700 7.6.07 pages 75-76


� Cross-examination of Harborough, CD/700 7.6.07 page 76


� Cross-examination of Harborough, CD/700 7.6.07 page 168


� Cross-examination of Harborough, CD/700 7.6.07 page 168


� Cross-examination of Harborough, CD/700 7.6.07 pages 169-174


� Cross-examination of Harborough, CD/700 7.6.07, page 176


� Cross-examination of Harborough, CD/700 7.6.07, pages 177-179


� Cross-examination of Harborough, CD/700 7.6.07 pages 179-180


� Cross-examination of Harborough, CD/700 7.6.07, page 158


� Cross-examination of Harborough, CD/700 7.6.07, page 159


� Cross-examination of Harborough, CD/700 7.6.07 pages 154-155


� Cross-examination of Rhodes, CD/700 13.6.07 page 139 and following


� Re-examination of Ross, CD/700 26.7.07 pages 99-100


� SSE’s Closing Submissions paragraph 30.20


� Cross-examination of Ross, CD/700 25/7/07 pages 138-143


� Cross-examination of Ross, CD/700 26.7.07 page 37


� Cross-examination of Gardner, CD/700 17.7.07 page 123, and see SSE/3/a


� Cross-examination of Clayton, CD/700 11.7.07 pages 145-146


� Cross-examination of Congdon, CD/700 10.7.07 page 75


� Cross-examination of Congdon, CD/700 10.7.07 page 75


� Cross-examination of Congdon, CD/700 10.7.07 page 77


� Cross-examination of Congdon, CD/700 10.7.07 page 79


� Cross-examination of Clayton, CD/700 11.7.07 pages 133 and following


� Cross-examination of Clayton, CD/700 11.7.07 page 141


� Cross-examination of Clayton, CD/700 11.7.07 page 144


� Cross-examination of Congdon, CD/700 10.7.07 page 77


� Cross examination of Congdon, CD/700 10.7.07 page 165


� Cross-examination of Congdon, CD/700 11.7.07 page 4


� Cross-examination of Congdon, CD/700 11.7.07 page 11


� Cross-examination of Congdon, CD/700 11.7.07 Pages 49-50


� Cross-examination of Congdon, CD/700 11.7.07 Page 45


� Cross-examination of Clayton, CD/700 11.7.07 Page 182


� Cross-examination of Congdon, CD/700 10.7.07 Page 77


� See cross-examination of Ross, CD/700 18.7.07 page 165


� Cross-examination of Gardner, CD/700 17.7.07 pages 120-121


� See for example his response to simple questions in cross-examination about the predicted air noise impacts, CD/700 17.7.07 pages 117-118


� Cross-examination of Gardner, CD/700 17.7.07 page 93


� Cross-examination of Gardner, CD/700 17.7.07 page 94


� Cross-examination of Gardner, CD/700 17.7.07 pages 94-95 – Mr. Gardner also agreed that section 4 of Mr. Rhodes’ proof of evidence did not miss anything out or misrepresent anything, and provided a fair summary of what the Government was trying to achieve through the ATWP.


� Cross-examination of Gardner, CD/700 17.7.07 page 95


� Cross-examination of Gardner, CD/700 17.7.07 page  101


� Cross-examination of Gardner, CD/700 17.7.07 page  101


� SSE/3/a paragraph 5.1.1 and cross-examination of Gardner, CD/700 17.7.07 page  127


� Cross-examination of Gardner, CD/700 17.7.07 page  127


� Cross-examination of Gardner, CD/700 17.7.07 page  128


� Cross-examination of Gardner, CD/700 17.7.07 page  128


� Cross-examination of Gardner, CD/700 17.7.07 page  129


� Cross-examination of Gardner, CD/700 17.7.07 pages 153-154


� Cross-examination of Gardner, CD/700 17.7.07 page  156


� Cross-examination of Gardner, CD/700 17.7.07 pages 132-134


� Cross-examination of Gardner, CD/700 17.7.07 page  134


� Cross-examination of Gardner, CD/700 17.7.07 page  135


� Cross-examination of Gardner, CD/700 17.7.07 pages 141-142


� Cross-examination of Gardner, CD/700 17.7.07 pages 137-138


� Cross-examination of Gardner, CD/700 17.7.07 page  149


� Cross-examination of Gardner, CD/700 17.7.07 page 151


� Cross-examination of Gardner, CD/700 17.7.07 page 152


� Cross-examination of Gardner, CD/700 17.7.07 page 153


� Cross-examination of Gardner, CD/700 17.7.07 page 144


� Cross-examination of Gardner, CD/700 17.7.07 page 145


� Cross-examination of Gardner, CD/700 17.7.07 page  103


� SSE/3/a page 3, paragraph 3.1.9


� Cross-examination of Gardner, CD/700 17.7.07 page  107


� Cross-examination of Gardner, CD/700 17.7.07 page  108


� Cross-examination of Gardner, CD/700 17.7.07 page  110


� Cross-examination of Gardner, CD/700 17.7.07 pages  110-111


� Cross-examination of Gardner, CD/700 17.7.07 page 123


� Cross-examination of Gardner, CD/700 17.7.07 pages 125- 126


� Cross-examination of Gardner, CD/700 17.7.07 pages 111-112


� Cross-examination of Gardner, CD/700 17.7.07 pages 112-113


� Cross-examination of Gardner, CD/700 17.7.07 page 148


� CD/700 18.7.07 page 71


� Cross-examination of Therivel, CD/700 18.7.07 page 25


� Cross-examination of Therivel, CD/700 17.7.07 page 197


� Cross-examination of Therivel, CD/700 17.7.07 page 198


� Cross-examination of Therivel, CD/700 18.7.07 pages 14-15


� Cross-examination of Therivel, CD/700 17.7.07 page 198


� See cross-examination of Therivel, CD/700 17.7.07 page 92, where it was accepted that this is not a case of ‘salami slicing’ as that term is used in EC law on environmental impact assessment.


� Cross-examination of Therivel, CD/700 17.7.07, pages 199-200


� Cross-examination of Therivel, CD/700 17.7.07 pages 200-201, taken from SSE/2/d page 2, top of page.


� Cross-examination of Therivel, CD/700 17.7.07 pages 200-201


� Cross-examination of Therivel, CD/700 17.7.07 pages 201-203


� CD/700 18.7.07 page 70


� Cross-examination of Therivel, CD/700 18.7.07 page 16, and see CD/139 paragraphs 3.3 and 3.4


� Cross-examination of Therivel, CD/700 18.7.07 page 20


� Cross-examination of Therivel, CD/700 18.7.07 page 20


� Cross-examination of Therivel, CD/700 18.7.07 pages 20-21 and CD/18 Tables 2 and 3, and paragraphs 5.7.4-5.7.5


� Cross-examination of Therivel, CD/700 18.7.07 pages 22-23, and see CD/10 page 8, Table 6, and BAA/4/C page 7 Table 5.3.


� Cross-examination of Therivel, CD/700 18.7.07 pages 23-24 and CD/33.1 page 13, paragraph 14.


� Cross-examination of Therivel, CD/700 18.7.07, page 5


� Cross-examination of Therivel,  CD/700 18.7.07 pages 9 to 11, and 45


� Re-examination of Therivel, CD/700 18.7.07 page 60.


� CD/700 pages 71 to 73


� Cross-examination of Therivel, CD/700 18.7.07 page 8


� Cross-examination of Therivel, CD/700 18.7.07 page 9


� Response to Inspector’s questions, CD/700 18.7.07 page 70


� See cross-examination of Therivel, CD/700 18.7.07 pages 30 to 31, where these points were considered, and where it was accepted that all of the information in Column B comes from the ES.


� Cross-examination of Therivel, CD/700 18.7.07 pages 34 to 44


� Ross (SSE/4)


� Cross-examination of Maiden, Transcript 22.6.07 pages 72-73


� Cross-examinarion of Maiden, CD/700 22.6.07 page 119


� Cross-examination of Maiden, CD/700 22.6.07 pages 98-99


� Cross-examination of Maiden, CD/700 22.6.07 pages 98-99, 104-106 and 120, for example


� These are described in section 9 of Volume 8 of the ES [CD/11] – the current Ground Noise Management Strategy as required by Part 2 of the 4th Schedule to the 2003 s.106 agreement can be seen at CD/143.1.


� See for example those identified in the cross-examination of SSE’s ground noise witness, CD/700 19.7.07 pages 113-119


� Cross-examination of Peachey, CD/700 19.7.07 page 96


� Cross-examination of Peachey, CD/700 19.7.07 page 97


� Cross-examination of Flindell, CD/700 6.7.07 pages 80-81


� Cross-examination of Peachey, CD/700 19.7.07 page 105


� Cross-examination of Peachey, CD/700 19.7.07 pages 105-109


� Cross-examination of Flindell, CD/700 6.7.07 page 89


� Re-examination of Flindell, CD/700 6.7.07 page 114


�Re-examination of Flindell,  CD/700 6.7.07 page 114


� Cross-examination of Peachey, CD/700 19.7.07 page 111


� Cross-examination of Flindell, CD/700 6.7.07 pages 95-101


� Cross-examination of Flindell, CD/700 6.7.07 page 100


� Re-examination of Flindell, CD/700 6.7.07 page 115


� Cross-examination of Flindell, CD/700 6.7.07 pages 94-95


� Part of Inspector’s issue 3: “The effects of the proposals on the … health of residents in the area, particularly in terms of … air pollution”.


� Cross-examination of Elliott, CD/700 19.7.07 pages 162-163


� Cross-examination of Elliott, CD/700 19.7.07 pages 164-165


� Cross-examination of Elliott, CD/700 19.7.07 page 179


� CD/700 5.7.07 pages 149-150.  


� This is a reference to work undertaken at Gatwick Airport.


� CD/700 5.7.07 pages 155-157


� Inspector’s issue 3: “The effects of the proposals on the living conditions and health of residents in the area, particularly in terms of aircraft noise and air pollution”.


� Cross-examination of Banatvala, CD/700 24.7.07 page 37


� Cross-examination of Banatvala, CD/700 24.7.07 pages 40, 74, 90-91


� Cross-examination of Banatvala, CD/700 24.7.07 pages 75-76


� Cross-examination of Banatvala, CD/700 24.7.07, pages 56-57


� Cross-examination of Banatvala, CD/700 24.7.07, page 58


� Cross-examination of Banatvala, CD/700 24.7.07, page 43


� Cross-examination of Banatvala, CD/700 24.7.07, see e.g. pages 44, 47, 92


� Cross-examination of Banatvala, CD/700 24.7.07 pages 78-79


� Cross-examination of Banatvala, CD/700 24.7.07 page 80


� Cross-examination of Banatvala, CD/700 24.7.07 pages 80-81, and CD/87 page 139, paragraph 12.2


� Cross-examination of Banatvala, CD/700 24.7.07 pages 82-83, and CD/204 covering letter to SSE response to HIA


� Cross-examination of Banatvala, CD/700 24.7.07 pages 83-86


� Cross-examination of Banatvala, CD/700 24.7.07 pages 86-90


� Cross-examination of Banatvala, CD/700 24.7.07 pages 59-60, and CD/87 paragraph 3.21


� Confirmed in cross-examination of by Banatvala, CD/700 24.7.07 pages 61-62


� Cross-examination of Banatvala, CD/700 24.7.07 page 64


� Cross-examination of Banatvala, CD/700 24.7.07 page 94


� Cross-examination of Banatvala, CD/700 24.7.07 pages 96 to 97.


� Cross-examination of Banatvala, CD/700 24.7.07 page 98


� Cross-examination of Banatvala, CD/700 24.7.07 pages 98-99


� Cross-examination of Banatvala, CD/700 24.7.07 pages 100-102


� Cross-examination of Banatvala, CD/700 24.7.07 page 103


� See CD/21 Annex C, pp. C38-C39 and cross-examination of Banatvala, CD/700 24.7.07 page 104


� Cross-examination of Banatvala, CD/700 24.7.07 pages 104-105


� Cross-examination of Banatvala, CD/700 24.7.07 page 105


� Cross-examination of Banatvala, CD/700 24.7.07 pages 105-106, and see CD/87 page 166


� Cross-examination of Banatvala, CD/700 24.7.07 pages 107-108


� Cross-examination of Banatvala, CD/700 24.7.07 pages 108-109


� Cross-examination of Banatvala, CD/700 24.7.07 page 127


� Cross-examination of Banatvala, CD/700 24.7.07 pages 131-134


� Cross-examination of Banatvala, CD/700 24.7.07 page 111


� Cross-examination of Banatvala, CD/700 24.7.07 page 112 and see also CD/115 p. 16, paragraphs 4.12-4.14; CD/114 pp. 10-11; p. 17 paragraph 6.2 4th bullet point.


� Cross-examination of Banatvala, CD/700 24.7.07, pages 112-113, see also CD/114 p.17


� Cross-examination of Banatvala, CD/700 24.7.07, pages 113-114, see also CD/115 pages 121-124.


� Cross-examination of Banatvala, CD/700 24.7.07, page 116


� Cross-examination of Banatvala, CD/700 24.7.07, pages 116-117


� Cross-examination of Banatvala, CD/700 24.7.07 pages 117-127


� Cross-examination of McDonald, CD/700 24.7.07 pages 176 and 178


� Takeley Parish Council v. (1) BAA (2) STAL (3) Secretary of State [2007] JPL 126


� Cross-examination of McDonald, CD/700 24.7.07 page 174


� Cross-examination of McDonald, CD/700 24.7.07 page 175


� Cross-examination of McDonald, CD/700 24.7.07 pages 175-176


� Cross-examination of McDonald, CD/700 24.7.07 pages 190-194


� Cross-examination of McDonald, CD/700 24.7.07 pages 179-180


� Cross-examination of McDonald, CD/700 24.7.07 page 179


� Cross-examination of McDonald CD/700 24.7.07 page 198


� Cross-examination of McDonald, CD/700 24.7.07 page 195


� Cross-examination of McDonald, CD/700 24.7.07 page 186


� Cross-examination of McDonald, CD/700 24.7.07 pages 194-203


� Cross-examination of McDonald, CD/700 24.7.07 page 203


� Cross-examination of Walker, CD/700 20.7.07 page 89


� Cross-examination of Walker, CD/700 20.7.07 page 91


� Cross-examination of Walker, CD/700 20.7.07 pages 92-93


� Cross-examination of Walker, CD/700 20.7.07 page 101


� Cross-examination of Walker, CD/700 20.7.07 page 102


� Cross-examination of Walker, CD/700 20.7.07 pages 97-98


� Cross-examination of Walker, CD/700 20.7.07 page 105


� Cross-examination of Walker, CD/700 20.7.07 pages 108-109


� Cross-examination of Walker, CD/700 20.7.07 page 110


� Cross-examination of Walker, CD/700 20.7.07 pages 110-111


� Cross-examination of Walker, CD/700 20.7.07 page 111


� Cross-examination of Walker, CD/700 20.7.07 page 113


� Cross-examination of Walker, CD/700 20.7.07 page 115


� Cross-examination of Walker, CD/700 20.7.07 pages 115-116


� Cross-examination of Walker, CD/700 20.7.07 page 117


� Cross-examination of Walker, CD/700 20.7.07 page 118


� Cross-examination of Walker, CD/700 20.7.07 pages 120-121


� Cross-examination of Walker, CD/700 20.7.07 page 120


� CD/12 page 4, paragraph 5.2.2, and see cross-examination of Drake, CD/700 20.7.07 pages 123-124


� CD/12, see e.g. page 24, paragraph 11.3.38, and cross-examination of Drake, CD/700 20.7.07 page 124


� Cross-examination of Drake, CD/700 20.7.07 pages 125-127


� Cross-examination of Drake, CD/700 20.7.07 pages 128-132.  In response to a question from the Inspector, Mr. Drake confirmed that he had not looked in detail at any of the decisions referred to at paragraph 3.3.12 of his proof of evidence, indeed he had no personal knowledge of them, and could not therefore say whether ‘tranquillity’ was the only factor, the main factor or simply a minor point referred to in passing (CD/700 20.7.07 page 146).


� Cross-examination of Drake, CD/700 20.7.07 pages 133-135 (see also CD/12 page 2, paragraphs 2.1.3-2.1.8 and Figure 2)


� Cross-examination of Drake, CD/700 20.7.07 page 135


� Cross-examination of Drake, CD/700 20.7.07 pages 136-137


� Cross-examination of Drake, CD/700 20.7.07 page 137


� Cross-examination of Drake, CD/700 20.7.07 page 138-139





� Cross-examination of Sanders, CD/700 18.7.07 page 100.


� See, for example, the notes to section 39 of the Planning and Compulsory Purchase Act 2004 in the Planning Encyclopaedia p. 22604


� See e.g. CD/21.1 page 13: paragraph 4.2, 1st bullet point and draft conditions WAT 8 and 9; 6th bullet point and draft condition LAN1; paragraph 4.5, 5th bullet point and Part 1 of the 4th Schedule to the s. 106; paragraph 4.5, 4th bullet point and Part 2 of the 4th Schedule to the s. 106; paragraph 4.4, 2nd and 7th bullet point and Parts 10 and 11 of the 4th Schedule to the s. 106; paragraph 4.2, 3rd bullet point and Part 15 of the 4th Schedule to the s. 106; and paragraph 4.4, 4th bullet point and Part 16 of the 4th Schedule to the s. 106.  Other recommendations would not be appropriate as either conditions or obligations.


� Examination-in-chief of Sanders, CD/700 18.7.07 pages 86-87


� Cross-examination of Sanders, CD/700 18.7.07 page 92


� Cross-examination of Sanders, CD/700 18.7.07 page 92


� Cross-examination of Sanders, CD/700 18.7.07 page 114


� Cross-examination of Rhodes, CD/700 12.6.07 pages 151-152, 161


� It is to be noted that UDC declined to accede to SSE’s request to take action on the basis of its allegations [SSE/17/a Annex 1 and CD/548].


� Cross-examination of Sanders, CD/700 18.7.07 pages 101-109


� See the example given in cross-examination of Sanders, CD/700 18.7.07 pages 106-108


� Cross-examination of Sanders, CD/700 18.7.07 pages 98-99


� Cross-examination of Sanders, CD/700 18.7.07 page 110


� Cross-examination of Sanders, CD/700 18.7.07 pages 109-110


� Cross-examination of Sanders, CD/700 18.7.07 page 110


� CD/700 20.7.07 page 41


� Cross-examination of Bruce, CD/700 20.7.07 pages 50-53


� Cross-examination of Bruce, CD/700 20.7.07 pages 56


� Cross-examination of Bruce, CD/700 20.7.07 page 32


� Cross-examination of Bruce, CD/700 20.7.07 pages 37-38


� Cross-examination of Elliott, 11.9.07
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